
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at http : //books . google . com/| 



Digitized by 



Google 



Digitized by 



Google 



^^rm 



6^0 



Digitized by 



Google 



B^' '^- 



r 



Digitized by VjOOQ IC 



THE 

TORRENS AUSTRALASIA 



DIGEST 



BEING A DIGEST OF CASES UNDER THE "REAL PROPER' 
(or ** LAND TRANSFER ") ACTS DECIDED BY THE SUPREME 
COURTS OF THE AUSTRALASIAN COLONIES 



1860-1898 



TOGETHER WITH COMPARATIVE TABLES OF THOSE ACl 



EDITED BY 

Ij. W. POWER, M.A.,LLM., and L E. GROOM, M.A.,U 

(BARRISTERS-AT-LAW) ; 

^ AND 

A. D. GRAHAM, B.A. 

(SOLICITOR, AND EDITOR OF THE "QUEENSLAND LAW JOURNAL"). 



PRINTED FOR THE QUEENSLAND LAW JOURNAL LIMITED 

BY 

EDWARD POWELL, ELIZABETH STREET, BRISBANE. 

MPCCCXOIX. 

Digitized by VjOOQ IC 



^. ^.^.^ 



^(^^ /^^c^: 



Digitized by VjOOQ IC j 



PREFACE. 



^P^HE object of the present publication is to make the whole c 
^ decided under the provisions of those Statutes which in soi 
Colonies are known as the "Real Property" Acts, and in ot 
" Land Transfer" or " Transfer of Land '* Acts, readily available to ] 
in each Colony. The First Part, containing the Digest proper 
to comprehend all reported cases which can be so classed 
advantages which it is expected to afford are apparent, and ha^ 
desired. Great pains have been taken to secure facility of i 
means of cross references and sub-headings. 

The Appendix of Comparative Tables is intended to assist the 
in finding the correspondence of sections in force in the differe: 
and the consequent applicability of any decision to Colonies othe 
in which it was pronounced. It is also hoped that by the use of th 
draftsman of an Amending Bill may be enabled to embody t 
provisions already in existence elsewhere as may . seem likely to 
themselves to the judgment of the legislature owing to thi 
successful operation. 

A few cases which were omitted in the body of the Digest 
the end, and one case dealing with Estates Tail will, be foun 
heading "Tail." 

June, 1899. 
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DIGEST OF CASES. 



ABANDONMENT. 

Of right of way 
See Easement. 

ACKNOWLEDGMENT. 

Of married woman 

See Husband and Wife. 

ACQUIESCENCE. 

See Easement — Light. 

ACTION. 

For recovery of land 

See Eemedies for Deprivation. 

For recovery of land — Limitation of 
action 

See Adverse Possession. 

For wrongful application to bring 

land under Act 

See Bringing Land under Act 
ST0CKDAr,E V. Hamilton, 4 S.C.R. 
(N.8.W.) (L.) 313, 6 S.C.R. (N.S.W.) 
(L.) 180, 6 S.C.R. (N.S.W.) (L.) 261. 

ADMINISTRATOE. 

Sale of land in name of — Involuntary 
alienation 

See Sales by Sheriff. 
Position of, as to lands of intestate 

See Transmission. 

ADVANCEMENT. 
See Detinue. 

ADVERSE INTERESTS. 

What, must he stated in application 
See Bringing Land under Act. 

ADVERSE POSSESSION. 

See Boundaries. 

See Bringing Land under Act. 

See Fraud. 



Eights of person in 

See also Certificate of Title — 
Conclusive effect of. 

Application by purchaser in possession 
to bring land under Act 

See Bringing Lands under Act — 

Capacity, 

Re Eaton, 1 Q.L.J., Supp. 9. 

Injunction by equitable mortgagee or by 
person in adverse possession against 
application to bring land under Act 
See Bringing Land under Acts — 
( Japacity. 

Babnet v. Williams, 15 V.L.R. 205, 
10 A.L.T. 230 ; Bethune v. Pobteous, 
19 V.L.R. 161. 

Where land is possessed by a series of 
trespassers unconnected with each other, 
for the period prescribed by Statute of 
Limitations, tlie claim of the original 
owner is not barred 

Re Browning, 7 W.N. (N.S.W.), 
74, 113. See also Trustees, &c., Co. 
V. Short, 13 A.C. 795. 

[S.A., Act 1861, s. 134.] — ^^ Adversely in actual 

possession." — The words " adversely in actual 

occupation " in s. 134 of The Real Property Act, 

1861, mean adversely to the certificate of title. 

See Fraud. 

Franklin v. Ind, 17 S.A.L.R. 133. 

ADVERSE POSSESSION. 

1. What Constitutes. {See, also, 3, infra). 

2. Application to Bring Land under Act. 

(a) By Adverse Possessor. 
(6) In Fraud of Adverse Possessor. [See 
also Boundaries, Fraud). 

3. Defence in Action by Registered Pro- 

prietor. (See also 1, infra). 

1. What Constitutes Adverse Possession. 
(See also 3, infra). 

[Victoria. ] — Evidence — Trespass — Interrup- 
tion of possession — Question for jury. — Where, 
in an action of ejectment, plaintiff relied upon a 
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certificate of title and defendant upon adverse 
possession for more than fifteen Tears, and it 
was proved that S., a tenant of the plaintiff's, 
had used the land for fourteen years before action 
brought, the Court held that S.'s use must be 
proved to be in assertion of a right and not as a 
trespass, and the jury having found for defend- 
ant, the Court refused to interfere in what was 
properly a question for the' jury. Bickmell v. 
Hbymanson, 3 A.J.B. 22. (Full Court.) 

[N.Z., Act of 1885, ss. 66, 67.] — Evidence 
— Trespass. — An alleged taking possession of land 
by claimants without ousting a tenant who holds 
it from the owner, is merely a trespass, and not 
an adverse possession sufficient to invalidate a 
certificate of titles under the Acts. Coleman v. 
RiBiA PuwHANOA, N.Z.L.R. 4 b.C. 230. 

[Victoria.] — Evidence — Payment of rates. 
— The voluntary payment of rates for limd by a 
person who is not the true owner is, in connec- 
tion with the question of adverse possession, 
conclusive to show that the true owner is not 
in actual possession and is strong evidence that 
the person claiming to have been in actual occu- 
pation, and who has paid such rates, was not 
committing mere casual acts of trespass, but had 
a deliberate purpose to create title* in himself. 
Bank of Victoru v. Forbes, 13 V.L.R. 760, 9 
A.L.T. 167. 

[N.S.W., Act of 1862.] —Occupation for 
temporary purposes. — Plaintiff, the caveator 
in an issue under the Real Property Act, 
proved that A., in 1840, used the land as a 
slaufi^ter yard for twelve years. He abandoned 
it for two years, and then allowed B. to use it for 
several years as a garden. It was then used by 
C. as a garden until 1868, when it became 
vacant and remained vacant until the plaintiff 
took possession. The defendant, who had the 
documentary title, was never on the land until 
1870. Verdict for defendant. Held^ that the 
jury were justified in coming to the conclusion 
that the occupation by A. was for temporary 
purposes only, and was not such adverse 
possession as to set the statute running against 
the true owner. M'Geary v. Brodziae, 3 
N.S. W.L.R. 124. (Full Court). 

[N.S.W.]— Legal representative — Crown 
grant — Next-of-kin. — A person setting up a 
possessory title cannot rely on possession before 
the issue of the Crown grant. Where a person 
dies intestate, having been in adverse possession 
of land for less than twenty years, his next of- 
kin cannot continue the possession so as to 
complete the twenty years, even though he was 
on the land at the time of the intestate's death, 
and remained there with the' object of continuing 
such possession,, and afterwards took out letters 
of administration. In re Winter ; Campbell and 
others Caveators, 14N.S.W.L.R. (L.) 389. (Full 
Court). 

[Victoria, Act op 1866, s. 49]— Discontinu- 
ance of Possession —Ejectment — Statute of 
Limitations — Onus of proof — Presumption aris- 
ing from possession— Title on extinction of that 
of rightful owner— Act No. 213, ss. 18, 19, 43. 
—A., the rightful owner of land, ceased to 
occupy it in 1865. B., or others through 
whom he claimed, then occupied it without title 
till 1378, Other trespassers, independent of both 



A. and B., then occupied to 1886, when C. was 
in possession. B. in 1884 obtained a conveyance 
from the representatives of A., and procured a 
certificate of title to himself. In ejectment by 

B. against C, Held (per totam curiam, Higin- 
botham, Holroyd and Williams JJ.), that the 
title of A. and those claiming under him had 
been destroyed by the continuous acts of trespass 
for fifteen years from 1866; and that B.'s 
possessory title against C. was destroyed by the 
title during B.'s possession having been shown to 
have been in A. Possession raises a presumption 
of title and (while wholly unexplained) of seisin 
in fee, but that presumption may be rebutted by 
showing the the title to have been during the 
possession of another than the possessor. Semble 
(per Williams and Holroyd JJ., Higinbotham J. 
dissentiente), the proposition laid down in 
Heginhotham v. Cairns (11 V.L.R. 66, 7 A.L.T. 
32), that discontinuance of possession of land by 
the rightful owner for fifteen years absolutely 
bars him of his right to recover possession against 
a trespasser at any subsequent time, is correct. 
Per Higinbotham J. : Discontinuance of the 
actual possession of land means not merely a 
cessation to occupy, but an abandonment of 
actual possession by the owner to some person 
or persons who, with the presumed knowledge of 
the owner, enter upon and maintain, for the full 
statutory period, the possession so abandoned. 
Semble, per Williams J. : In every action of 
ejectment, as the defendant's possession im- 
plies a dispossession of, or a discontinu- 
ance of possession by the owner, the onus 
is on the plaintiff to prove not only his 
title, but also the fact that he or some of those 
through whom he claims have been in possession 
within the statutory period before action. Semble 
per Williams and Holroyd JJ. : The Statute of 
Limitations having once begun to run against 
an owner of land by reason of possession in a 
trespasser, can only be stopped by the owner 
resuming possession or bringing ejectment. Sed 
per Higinbotham J. it ceases to run on the 
cessation of the trespass. Per Higinbotham and 
Williams JJ. : The possession of the person in 
occupation of land at the time the title of the 
true owner is extinguished by the operation of 
the Statute of Limitations prevails against that 
of all predecessors in occupation. Per Holroyd 
J., the land reverts to the Crown, and such 
person has only a right to retain possession as 
against all others without better title. May v. 
Martin. 11 V.L.R. 562, 7 A.L.T. 130 (Full Court) ; 
sed vide Trustees, Executors, and Agency Co., 
Ltd. v. Short, infra. 

[Victoria.] — Discontinuance of possession 
— Ejectment — Statute of Limitations — Title of 
occupant at end of 15 years. — Under the Real 
Property Statute, 1864 (No 213) s. 18, as a defence 
to an action of ejectment it is enough to show (1) 
That fifteen years before action the person 
entitled to the land became dispossessed or 
discontinued possession of it ; and (2) That he 
has never, within that period, resumed such 
possession as the statute contemplates. When 
these facts are shown, the person who is in 
occupation at the expiration of the fifteen years 
gets a good title under the statute. The onus of 
proving the above facts lies on the defendant. 
Heginbotham v. Cairns, 11 V.L.R. 666, 7AL.T. 
32. Sed vide Trustees Executors and Agency 
Co., Ltd. v. Short, infra. 
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[ViCTOBii, Act of 1866, s. 49.]— Proof of 
duration of possession — Paramount Title of 
Proprietor — Proviso in favour of adverse possessor 
— Action of ejectment — Onus on defendant — Act 
No. 873. — The right to bring an action to recover 
possession of land under the " Transfer of Land 
Statute," where the defence set up is adverse 
possession, having regard to Act No. 873, first 
accrues not at the time of dispossession or 
discontinuance of possession of the plaintiff, but 
at the time of the actual possession of the 
defendant; and that being necessarily more 
within the knowledge of the defendant than of 
the plaintiff, the burden of proof is on the 
defendant. Solomon v. Jarvis, 12 V.L.B. 878, 
8 A.L.T. 110. 

[Note.— Act No. 873 is shown by the decision of the 
P.C. in Trustefs, <fcc., Co. v. Short (13 App. Cas. 795), to 
be merely declaratory of the former law, and the Victorian 
cases of May v. Martin (11 V.L.R. 662), and Heginbotham 
-v. Cairna (11 V.L.B. 655) must be taken to have been, in 
the view of the Judicial Committee, wrongly decided.— 
Eds. B.P. Digest.] 

[N.S. W.] — Breach of continuity of adverse 
possession — Limitation Act No. 3 of 1837 — 
Act ceasing to run against lawful owner. — The 
English Limitation Act, 3 and 4 Will. IV., c. 27, 
adopted by New South Wales Act No. 3 of 1837, 
does not continue to run against the rightful 
owner of land after an intruder has relinquished 
possession without acquiring title under the Act. 
Possession so abandoned leaves the rightful owner 
in the same position in all respects as he was before 
the intrusion took place. The Act applies, not to 
want of possession by the plaintiff, but to cases 
where he has been out of and another in posses- 
sion for the prescribed time. Tbustees, Execu- 
tors, AND Agency Co. v. Short, 13 A.C. 795. 

[Victoria.] — Breach of continuity of ad- 
verse possession — Constructive possession of 
the holder of title during statutory period.— A. 
sold a block of land to B. in 1865. B. took 
possession, and by mistake fenced in 20 feet not 
sold or conveyed to him. In 1878, B. sold the 
block of land back to A., who, without taking 
formal or actual possession, sold it to C, who 
kept possession until 1887. In 1887 D., who 
had bought adjoining land from A., including 
this 20 feet improperly fenced in by B., brought 
an action of ejectment against C. to recover the 
20 feet. C. claimed possession by reason of 
adverse possession for the statutory period. 
Held, that the continuity of the adverse posses- 
sion of the 20 feet was broken by the land being 
restored to the rightful owner (A.) in 1878, and 
that, although A. never took actual or formal 
possession of the land, yet the fact of C. taking 
possession from him was such a recognition of 
his having a present right to the possession that 
the legal consequences were the same as if A. had 
actually entered into possession. Govan v. 
Dratton, 13 V.L.R. 342, 9 A.L.T. 25. (Full 
Court.) 

[Victoria.] — Extinguishment of right of 
possession— Action for recovery of yossession of 
land— Limitation— Beal Property Statute^ 1864, 
No. 213, ss. 19. 31, 32, iS-Act No. 873.— The 
Act No. 873 applies only to the cases mentioned in 
the first portion of s. 19 of The Real Property 
Statute 1 1864 (No. 213). It does not affect cases 
where the person bringing an action for the re- 
covery of possession has a claim arising out of the 
death of another person. Hence, where the beir- 



ess-at-law of an intestate, who had been under the 
disability of absence beyond the seas since she 
became entitled, brought an action for recovery 
of possession more than 30 years after she 
became entitled, held^ that her right and title 
were extinguished. Pearson v, Russell, 14 
V.L.R. 867, 10 A.L.T. 132. (Full Court.) 

[Victoria.] — Infaincy — Tenant at will — 
Trustee of infant in vossession — Recovery of land 
—Real Property Act, 1890 (No. 1136), s. 23.— By s. 
23 of Act No. 1136 it is provided that " When any 
person shall be in possession or in the receipt of 
the profits of any land, or in receipt ot any rent 
as tenant at will, the right of the pei*son entitled 
subject thereto, or of the person through whom 
he claims to make an entry or distress, or to 
bring an action to recover such land or rent, 
shall be deemed to have first accrued either at 
the determination of such tenancy, or at the ex- 
piration of one year next after the commence- 
ment of such tenancy, at which time such ten- 
ancy shall be deemed to have determined." 
Held, that the operation of s. 23 of No. 1136 
will not be prevented by the actual continuance 
of the tenancy, but that a written acknowledg- 
ment of title or the creation of a new tenancy is 
necessary to keep alive the owner's rights. Where 
A., an infant, puts B. into possession of his land, 
B. holds such land as the bailiff of A. during his 
infancy, and such possession as such bailiff ex- 
cludes the operation of the Statute of Limitations 
with respect to an action to recover the land, as 
well as to the right to an account of rents. Foley 
V. Egan, 17 V.L.R. 340. 

2. Application to bring under Act. 

(a) By Adverse Possessor, 

[Queensland, Act 1861, ss. 19, 27.] — Duty of 
Registrar.— Where, on an application to bring 
land under the Act, the applicant's title arises 
from adverse possession, the Registrar of Titles 
should deal with the application in the ordinary 
way. He cannot refuse to inquire into the evi- 
dence in support of the application, though he 
may, if not satisfied with the evidence, refuse to 
go on with the application. Ex parte O'Neill, 
7 Q.L. J. 155. (Full Court.) 

See also Bringing Lands under Act. 
Warner v. Dove, (Tas.) Badger 37. 
(b) In Fraud of Adverse Possessor, 

See also Bringing Land under Act, Fraud. 

[S.A., Act 1861, s. 134, cf. Act 1885, s. 69 
(6.)]— Certificate of Title— Ejectment.— In an 
action of ejectment the plaintiff reUed on a certi- 
ficate of title. The defendants set up that they had 
been in possession of the land comprised in the cer- 
tificate of title for more than 20 years. The issue 
put to the jury was whether the defendants had 
established the fact of such possession. Held, 
that there must be a new trial, on the ground that 
the real question at issue was not whether the 
defendants had been in possession for more than 
20 years, but whether the certificate of title had 
not been obtained hj fraud^ihe defendants having 
been in possession of the land at the time of the 
granting of the certificate of title, and the de- 
claration on which the certificate of title was 
granted having falsely alleged that there was no 
person in adverse possession of the land. Wad- 
ham V. Buttle, 13 S.A.L.R. 1. (Full Court.) 
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[S.A., Act 1861, s. 134, cr. Act 1885, s. 69 
(6.)]— Cenificate of Titlt — Statute of Limi- 
tatioiis — Absence from colony — Local Court 
judgment — EstoppeL^In 1850, M. and 
Y., being owners of a piece of land, sold it 
to S., who left the colony in 1853, giving 
up possession of the land to W. (defendant's hus- 
band.) S. never paid for the land. In 1880 an 
application was made by M. to bring the land 
under the Real Property Act, and on 2nd April, 
1881, a certificate of title was issued to him. On 
17th October, 1882, M. transferred the land to 
plaintiff, the defendant before and at the time 
the certificate of title was issued being in posses- 
sion of the land as devisee of W. In 1883 the 
plaintiff brought ejectment in the local Court of 
Redruth against the defendant, when verdict was 
given in the defendant's favor, subject to a case 
reserved for the opinion of the Supreme Court. 
No case was ever stated. On ejectment in the 
Supreme Court, heldt that the certificate of title 
issued to M. was void as against the defendant 
under s. 134 of The Meal Property Act, 1861 ; that 
absence from the colony was not a disability 
under the Statute of Limitations (No. 14 of 1867); 
and that the action in the local court did not operate 
as an estoppel against the plaintiff. Habvey v. 
Williams, 18 S.A.L.R. 18. (Full Court.) 

[Victoria, Act op 1866, s. 132.] —Certificate 
of title — False representation— Ord^r for 
cancellation. — The Colonial Bank obtained a 
certificate of title as registered proprietor of 
certain land. The certificate of title was 
issued on a representation that R., who was 
grazing cattle on the land, was a mere trespasser. 
The bank brought an action of ejectment against 
R., who succeeded by relying on the Statute of 
Limitations. He then issued a summons under 
s. 132 for the concellation of the certificate of 
title. Held, that the certificate of title was issued 
in error, and an order was made that it be 
delivered up to be cancelled. In re Transfer 
or Land Statute, Ex parte Rigby, 9 V.L.R. (L.) 
417, 6A.L.T. 128. 

3. Defence in Action by Registebed Pro- 
prietor. (See also 1 supra). 

[Victoria, Acts of 1862, 1863, s. 26.]— Eject- 
ment — Defence— Adverse possessioti — Successive 
occupation — Certificate of title.— la an action of 
ejectment, begun by a writ issued 13th April, 1866, 
the plaintiff launched his case by proving a certifi- 
cate of title dated 7th April, 1866, which certified 
thatt he plaintiff " is now the proprietor of an 
estate in fee simple *' in the land sued for, " subject 
nevertheless to such encumbrances and interests 
as are notified by memorandum underwritten." 
Underwritten was the following memorandum : — 
"Any rights subsisting under any adverse 
possession of the land." The defendant, in 
answer, showed that from 1849 downwards, the 
land was in the successive occupation of persons 
through whom the plaintiff did not claim, and 
the defendant did claim. The plaintiff, in reply, 
shewed that the persons through whom the 
defendant claimed had not the sole occupation — 
that no one person then had exclusive possession. 
Held, on motion to enter a verdict for the 
defendant, (1) That the certificate was a valid 
one under the Acts No. 140 and No. 180, s. 26, 
and the regulations issued under the later ; (2) 
that in an action of ejectment such a certificate 
is only pnmd fade evidence of a plaintiff's title 



and his right to the possession ; and is met and 
defeated by evidence of possession for fifteen 
years by others than the plaintiff or those through 
whom he claims. Murphy v, Michel, 4 W. W. & 
A'B. (L.) 13. 

[Victoria, Act of 1866.] — Ejectment — 
Defence — Adverse possession — Payment of 
rates. — Plaintiff was registered proprietor, 
having brought the land under the Act. In 
an action of ejectment, the defendant relied 
on adverse possession. It was proved that 
in 1841 a person acting as owner of the 
land gave it in satisfaction of a debt to 
defendant, who then fenced it in. In 1847, 
defendant became insolvent, but beyond 
occasionally visiting the land, both before and 
after his insolvency, exercised no right of owner- 
ship. In 1851 nearly aU the fencing had been 
removed, but one or two of the original posts 
were standing when the action was brought. 
About five years before action, defendant was 
rated for the land, and about three years before 
action paid the rates, evicted a person then in 
possession, and himself continued in possession. 
A verdict having been found for the defendant, 
held, that the evidence was not sufficient to 
maintain the verdict. Chisholm v. Capper, 6 
W.W. & A'B. (L.) 226. 

[Victoria, Act of 1866, s. 49.] — Ejectment 
— Defence — Proprietor — Adverse possession- 
Burden of proof— In ejectment by a registered 
proprietor, the defendant set up a title by 
possession of fifteen years. He proved an 
enclosure by him, more than fifteen years before 
action brought, of part of the land sought to be 
recovered, and subsequent use of part of the land 
so enclosed. The fence, however, was only of a 
temporary nature, and was removed or destroyed 
shortly after its erection. Held, per Fellows J., 
that the words *' adverse possession " in the 
Transfer of Land Statute (No. 501), s. 49, mean 
possession in fact as ostensible owner (as distin- 
guished from clandestine trespass), and have not 
the technical meaning put upon them in the old 
cases ; that a person who has so remained in 
possession for fifteen years, not being the real 
owner, acquires an absolute title ipso facto ; that 
it is for a jury to determine whether the use 
relied upon of the land was a mere trespass, or 
was an assertion of a right ; that it lies upon the 
party who sets up a claim under the Statute of 
Limitations to prove it ; and that the defendant 
in ejectment by the registered owner having 
started the statute against the plaintiff, by 
showing that the plaintr^ has been out of it, and 
the defendant and others in possession for fifteen 
years, it then lies upon the plaintiff to show that 
his title accrued within fifteen years, either to 
himself or to some person through whom he 
claims ; also, that acts of ownership upon a part 
of the land may be evidence of possession of the 
whole. Per Stephen J. : That mere acts of 
possession or occupation do not constitute 
•'adverse possession," so as to invalidate a 
certificate of title ; that the defendant must show 
that such acts were adverse as under the law ; 
and that possession of part is not possession of 
the rest of the property, unless it forms one 
whole, in fact, or by unity of title. Per Barry 
J. : That the plaintiff is entitled to recover any 
portion of which defendant has not shown actual 
possession for fifteen years; and, per curiam, 
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that it is for a jury to determine the fact and 
extent of the possession set up by the defendant. 
Staughton v. Brown, 1 V.L.B. (L.) 150. (Full 
Court.) 

[ViCTORiA.]--Ejectment— Defence— Adverse 
possession — Fence.— To prove adverse possession, 
it must be shown that there has been a continu- 
ation of acts of trespass, connected with a desire 
and intention to complete the inchoate title. In 
an action of ejectment upon a certificate of title, 
the defendant set up adverse possession, but with 
a break during several years. The only evidence 
of possession in anyone during this interval was 
the existence of an old fence, with which the 
land in question had been enclosed, with other 
land, by a person formerly in possession, but 
who had sold to a person not proved to have even 
taken possession. Held^ that the fence was not 
evidence of possession, it not being shown that 
there was anyone enjoying the benefit of it. 
Grave v. Whakton, 6 V.L.B. (L.) 97. (Full 
Court.) 

[Tab., Act op 1862, s. 135.]— Ejectment- 
Defence —jRcpisicred proprietor — Grant made in 
fraud or mistake — Statute of Limitations— Effect of 
certificate. - In 1885 a certificate of title was issued 
under The Real Property Act to F., which title 
H., who had been in absolute and undisturbed 
possession since 1862, sought to avoid under s. 
135 and under the Statute of Limitations. The 
land had been originally granted in 1870 to J. H., 
F. *8 predecessor in title, and registered without 
any application on his part, he being, therefore, 
a registered but not an applicant proprietor. 
Heldf that s. 135 did not apply to F.'s certificate, 
as it applied only to applicant proprietors, and 
not where the claim is a grant. The case con- 
templated by this section could only arise when 
the first holder of a certificate had procured it by 
a false or mistaken declaration. Held^ also, that 
the Statute of Limitations applied to land under 
The Real Property Act^ notwithstanding the 
general words in s. 1 thereof. So that adverse 
possession for twelve years will prevail against 
the holder of a certificate of title, in each case 
the statute to run against the registered proprietor 
from the date of his certificate of title. The 
production of a clear certificate of title to himself, 
together with formal proof of the identity of 
the land described in the certificate and virrit, 
held to be absolute evidence of a man's title, 
in the absence of any recognition by him of 
a subsequent tenancy or adverse interest. 
Featherstone v. Hanlon, 29th April, 1886, Tas. 
Dig., Col. 10, Badger, Real Property Digest, 
No. 4. 

[N.Z.]— Ejectment — Defence — Statute of 
Limitations — 3 and 4 Will, IV. c, 27— Crown 
out of possession — Information of intruMon — 
Scire facias — 21 Jac. I. c. 14 — Crown Suits 
Act, IS81— Crown Suits Act, 1883, ss. 22, 23 — 
Supreme Court Rule, 471— New Zealand Company 
— Land order — Crown grant — 9 and 10 Vic., c. 
382—10 and 11 Vic, c. 112— U and 16 Vic., 
c. 86—31 and 32 Vic, c 93 — New Zealand 
Company's Land Claimants Ordinances, 1851- 
1861 — Abandonment — Laches — Purchase without 
notice — Deed — Insufficient description — Land 
Transfer Acts — Ultra vires — Registration- 
Priority — Deeds Registration Ordinance, 1842 
—Deeds Registration Act, ISQO— Deeds Regis- 



tration Act 1868 — Per Richmond J. : Qu^re, 
Whether the report of a Commissioner under s. 
12 of the N.Z. Company's Land Claimants Or- 
dinance, 1851, is conclusive ? Held, per John- 
stone and Williams J J. (Prendergast C.J. dissen- 
tiente), where the Crown has been out of posses- 
sion of land for more than 20 years and then 
makes a grant of it, the statute 21 Jac. I. c. 14, 
giving the person in occupation a right to pos- 
session until the Crown has obtained a- judgment 
against him on an information of intrusion, 
ceases to apply. Semble, That the proceeding 
by writ of intrusion is abolished by " The Crown 
Suits Act, 1881." Where title is derived under a 
land order of the N.Z. Company, followed by a 
Crown grant, 20 years adverse possession before 
the issue of the grant will not operate as a bar 
against the grantee. The doctrine of Johns v. 
Rivers (2 N.Z. App. Cas. 344) followed and ex- 
tended. In 1841, A., the holder of land under a 
N.Z. Land Company's order, conveyed parts of 
his land to purchasers by deeds which imper- 
fectly described the land sold. In 1843 the 
purchasers abandoned the land, which was 
thereafter occupied adversely by other persons. 
In 1851 A. conveyed the land to B. , who made a 
claim for a grant. In 1859 C. entered into pos- 
session of the land without title. In 1875 the 
N.Z. Land Company's Land Claimants' Commis- 
sioner reported that B. was entitled to a grant ; 
but in 1879 the Commissioner purported to with- 
draw his report. In 1884 C. took conveyances of 
the land from the original purchasers and ap- 
plied to the Commissioner to have his claim in- 
vestigated. In 1885 a Crown grant was issued 
to B. antevesting to 1851. Held, per Johnston 
and Williams J., affirming Richmond J. (Pren- 
dergast C. J., dissenting): (i) That by ss. 3, 4 of The 
New Zealand Land Claitnants^ Ordinance, 1851, 
C. 's claim was too late to be entertained, and by 
The Amendment Act, 1861, it was also too late, as 
being derived from conveyances dated after 1 861 ; 
(2) That B. , being a purchaser for value without 
notice, and having got in the legal estate, had a 
good title ; (3) That any rights which the ori- 
ginal purchaser might have had under 9 and 10 
Vic. , C. 382, s. 51, to have the grantee declared 
a trustee for them had been lost by the abandon- 
ment of the land for nearly 40 years ; (4) That 
as the land in the deeds of the original pur- 
chasers was insufficiently described, no equity 
against the land would be enforced. Mudgway 
V. Davy, 4 N.Z.L.R., App. Cas. 192. (Full 
Court.) 

[N.S. W.] — Ejectment — Information of intru- 
sion by Crown — Nullum Tempus Act, 9 Geo. III. 
c rO — Construction of 9 Geo. IV. c 83, s. 24— 
Application of English statutes to N.S.W. — Held, 
affirming the judgment of the Supreme Court of 
N.S.W. , that the Imperial Nullum Tempus Act, 
9 Geo. III. c. 16, is in force in N.S.W., and that 
it applies to lands which have never been dealt 
with by the Crown. That the Act 9 Geo. IV. c. 
83, s. 24, prim^ facie on its true construction, 
appUes the Nullum Tempus Act to the colony. 
Its operation to that effect cannot be restricted by 
confining the laws and statutes thereby applied 
to those relating to procedure, or by showing that 
a specific exception in the appUed Act preserving 
the Crown's right could not operate in the 
circumstances of the colony. Attorney-General 
V. Love, 15 W.N. (N.S.W.) 132 ; 1898 A.C. 679. 
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AFFIDAVIT. 

In support of application to remove 
caveat 

See Caveat against Dealings — 

Practice (2). 

ALTERATION. 

Of instrument after execution 
See Instruments op Title. 

Barkeb i;. Weld, N.Z.L.B. 8 S.C. 104. 

AMENDMENT. 

Of certificate of title 
See Boundaries. 

APPEAL FROM REGISTRAR. 

Mode off on refusal of application to 
bring land under Act 

See Bringing Land under Act — 
Duties of Registrar. 

Ex parte Bowman, 7 V.L.R. (L.) 314 ; 
Re Fawns, 28th June, 1867, Tas. Dig., 
ool. 106. 

Power of Court on such refusal 

See Bringing Land under Act — 
Miscellaneous Cases. 

Ridge v. Recorder op Titles, 9th 
October, 1890, Tas. Dig., col. 103. 

Costs on 
See Costs. 

APPLICATION. 

See Bringing Land under Act. 

ASSIGNEE. 

In insolvency 
See Bankruptcy. 
See Caveat against Dealings. 

Of lease, liability of 
See Lease. 

ASSIGNMENT. 

Covenant against, of lease 
See Lease. 

ASSURANCE FUND. 
Actions against 

See Remedies for Deprivation. 
Duty of Registrar to protect 

See Bringing Land under Act — 
Duties of Registrar, 

Ex parte Bowman, 7 V.L.R. (L.) 314, 
3 A.L.T. 25 ; Re Nelson Brothers, 
N.ZL.R., 6 S.C. 111. 
See also Caveat against Dealings, 
Queensland Trustees Limited v. 
Registrar of Titles, 6 Q.L.J. 46. 



Mortgage by company — Seal of company 

not properly a fixed, but instrument 

otherwise in form — Protection of fund 

See In re Kaihu Valley Railway 

Co. V. Owen, 8 N.Z.L.R. 622. 

ASSURANCE FUND. 

Contributions to. 

[Victoria, Act 1866, s. 32.]— Additional 
contributioa — Doubtjul title of transferee, — 
Where trustees, with a power to sell or mortgage, 
executed a mortgage with power of sale, and &e 
purchaser under the power applied to bring the 
land under the Act. the Registrar was ordered by 
the Court to is^ue a certificate of title on an ad- 
ditional indemnity being paid to the Assurance 
Fund, in accordance with the provisions of s. 32. 
In re Salter, 2 V.R. (L.) 113, 2 A.J.R. 73. 

[Victoria, Act of 1866, s. 32.]— Additional 
Contribution — Caveat— C. verbally promised 
S., in consideration of £600, that he would 
not lodge a caveat against the bringing of 
certain land under The Transfer of Land 
Statute; that he would assist S. in obtain- 
ing a certificate of title, and would give a trans- 
fer of his interest. C. carried out the contract as 
far as he could ; the land was brought under the 
Act, an increased contribution being made to the 
guarantee fund, and it was agreed that £50 
should be deducted from the sum to be paid to 
C. Heldf that though C. could not recover on 
the agreement, as it was not in writing, he could 
maintain an action upon an account stated for 
the amount agreed to be paid him. Coker v. 
Spenck, 2 V.L.R. (L.) 273. (Full Court.) 

[Victoria, Act 1890, ss. 47, 209.]— Commis- 
sioner's right to demand contribution — 
Reasons for demanding contribution. — Under s. 
47 of the Act, the Commissioner is constituted 
the sole judge of the sufficiency of the indemnity 
in the cases mentioned in the section, but an 
applicant, on tendering the proper fee, is en- 
titled to be supplied with such information as 
will enable such applicant to ascertain either (1) 
What document it is alleged has not been pro- 
duced ; (2) In what respect the evidence of title 
is said to be imperfect; or (3) What doubtful 
claim or demand is supposed to have arisen upon 
the title. In re Swallow & Ariell, Ltd., 20 
V.L.R 308. 

[N.Z., Act 1885, s. 177.]— Percentage on 
transmission.. — Under s. 177 of the N.Z. Act of 
1885 the value of the estate or interest on which 
assurance charges were leviable was the va],ue of 
such estate or interest to the transmitter, and 
not the value of such estate or interest free from 
encumbrances. In re Loft, 6 N. Z. L. R. 
555 [N.B. -This decision is affected by s. 11 of 
the Amendment Act of 1889.] 

ATTESTATION. 

Of instruments 
See Instbuments of Title. 
See Registbak, Duties op. 
Ex parte Davy, 6 N.Z.L.R. 760. 

ATTORNEY. 

Power of 
See PowEB OF Attorney. 
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ATTOENEY-GENEEAL. 

Right of to lodge caveat on behalf of 
Crown against application 

See Bringing Land under Act 

Be Wai^r, 11 N.S.W.L.R. 369; 

Ex parte Bank op Austbalasia, 

Attorney-General (Caveator), 15 

N.S.W.L.R. (L.) 266. 

Caveat by — Crown Lands 

See Caveat against Dealings. 

ATTOENMENT CLAUSE. 
In mortgage 

See Mortgage — Distress, Mortgagee 
in possession. 

BANKEUPTCY. 

Of mortgagor — Distress by mortgagee 
See Mortgage — Powers and remedies 
of mortgagee, 

[Q., Act of 1861, s. 86.]— Cancellation of 
title. — Where a transfer of property was declared 
void as against a trustee in insolvency, an order 
was made to cancel the certificates of title in the 
book, enter the vesting order, and issue new 
certificates of title. Re Wildash and Hutchison, 
Ex parte Miskin, 1 Q.L.R. (Pt. H) 47. 

[Victoria, Act op 1866, ss. 49, 61.]— Certifi- 
cate issued to official assignee — Subject to 
rights of dower and rights under a voluntary 
settlement, — Where H., an insolvent, paid part of 
the purchase money of land before his discharge 
from his first insolvency and the balance after 
discharge, and voluntarily settled land by post 
nuptial settlement upon trustees in trust for his 
wife and children, and a certificate of title was 
issued to J., the official assignee under the first 
insolvency, subject to the rights of dower in H.'s 
wife and the rights under the settlement, and the 
settlement was set aside as void at the suit of the 
official assignee under H. 's second insolvency : 
Held J per Molesworth J., that the vesting of en- 
cumbrances on a certificate has no further effect 
under s. 49 than to leave the rights under the 
settlement unaffected, though it might be other- 
wise under s. 51. Shaw v. Scott, 3 A.J.R. 16. 

[Victoria, Act op 1890, ss. 236, 237.]— Duty 
of Registrar — Assignee of insolvent estate, 
application by — Caveat — Registration. — Where 
the assignee of an insolvent estate, having 
lodged a caveat against any dealing with 
land forming part of such estate, makes an 
application to be registered as proprietor 
under s. 236 of The Transfer of Land Act, 
1890, during the existence of such caveat the 
Registrar is bound to ignore all dealings by the 
insolvent proprietor with land under the opera- 
tion of the Act, and to register the assignee. In re 
Palmateer, 16 V.L.R. 793. (Full Court.) 

[S.A.] — Ejectment. — Ejectment cannot be 
maintained against a bankrupt registered pro- 
prietor by his trustee. Kelly v. Doody, 5 
S.A.L.R. 132. (Full Court.) 

[N.Z., Act op 1885.]— Foreign Bankruptcy. 
— A bankruptcy in Victoria confers no title recog- 
nisable in New Zealand to land in New Zealand, 
and what purports to be a transmission under 
such oircnmstances is not a registrable docu- 
ment. Ex parU Settle, 14 N.Z.L.B. 129. 



[ViCTORU, Act op 1890, s. 236.]— Sale by in- 
solvent trustee in insolvency— Purchase toith- 
out notice of insolvency of trustee — Action to en- 
force mortgage by original insolvent — Necessary 
parties — Appointment of new trustee — Insolvency 
Act, 1890 (No. 1102), ss. 57. 67 (4).)— A sale by a 
trustee of an insolvent estate, who has himself 
become insolvent, of the interest of the original 
insolvent in land of which the trustee as such is 
the registered proprietor, to a purchaser who has 
no notice of the insolvency of the trustee, is 
valid. Therefore, in an action to enforce an 
equitable mortgage given by the original insol- 
vent, the purchaser from the trustee being en- 
titled to the equity of redemption, is a necessary 
party. There having been such a sale, it is not 
necessary that a new trustee of the estate of the 
original insolvent should be appointed and made 
a party to the action. Corbett v, Sullivan, 19 
A.L.T. 177. 

[N.S.W.]— Voluntary Transfer.— In the case 
of a voluntary transfer, the Begistrar is not entitled 
to notify on the certificate of title that the trans- 
fer is made subject to the provisions of s. 55 of 
the Bankruptcy Act. Ex parte Cameron, 15 
N.S.W.L.B. (L.) 139. (Full Court.) See also 
Crow v. Campbell, 10 V.L.B. (Eq.) 186. 

BARE LEGAL ESTATE. 
Deprivation of 

See Remedies foe Depbivation. 

BLANK TRANSFER. 
See Transfer. 

BONA FIDE MORTGAGEE. 

Person deprived of interest in land. 
See Remedies for Deprivation. 

BONA FIDE PURCHASER 
Of land not under the Act. 
See Remedies for Deprivation. 

BONA FIDE PURCHASER 

See Adverse Possession. 

MuDGWAY V. Davy, 4 N.Z.L.B. App. 
Cas. 192. 

See Bankruptcy. 
See BoutoARiES. 

Pleasance v. Allen, 15 V.L.R. 601 ; 

11 A.L.T. 28. 

See Certificate of Title. 

See Error. 

See Fraud. 

See Mortgage. — Power of Sale. 

See Remedies for Deprivation. 

BOUNDARIES. 

See Certificate of Title (a) 
Cancellation. 

Bourke v. Schweikert, 9 N.S.W.L.B. 

(Eq.) 152. 

BOUNDARIES. 

[Tasmania.]— Crown Gtaxit— Mistake in dc' 
scription — Natural boundaries. — In a deed where 
natural boundaries, such as a river or the sea- 
shore, are referred to, they must prevail, al- 
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though neither the distances nor the computed 
contents correspond with such boundaries. Re 
Clebee, March 9, 1871. Tas. Dig., col. 104. 

[Tasmania.] — Crown grsLiit— Mistake in de- 
scription — New grant upheld — Survey incapable 
of error,— In a grant from the Crown to E. of a 
piece of land, the description did not apply to the 
land actually purchased, but by a mistake in the 
diagram included other land. On discovering 
the mistake, the grant was set aside and a new 
one issued. It was shown that £. bought in ac- 
cordance not with the diagram but with the 
survey, and the corrected grant was upheld, as 
where there is a discrepancy between the two the 
survey must prevail, as being incapable of error. 
Queen v. Egan, Sept. 6, 1884, Tas. Dig. col. 104. 

[Victoria. ] — Crown GTSLnt-— Construction- 
Evidence. — In a Crown grant, the land sold was 
described by the acreage and by measured 
boundaries, and was also described as being 
bounded on the south by a road one chain wide. 
No starting point for the measurements was given 
in the description of the parcels, but on the 
ground itself the angle of the road, and the 
south-eastern point of the land, were marked by 
a peg put in by the Government surveyor. 
According to the position of the peg and boundary, 
the land was some acres less than the quantity 
mentioned in the grant, and the eastern boundary 
was one chain shorter than the grant asserted it 
to be. The judge at the trial rejected evidence 
which was tendered by the plaintiff to show that, 
by measuring from the starting point of an allot- 
ment north of the allotment in question, the 
plaintiff could only obtain the proper quantity 
by including the road, and directed the jury that 
the land conveyed was not that mentioned in 
the grant, but the portion actually marked out 
by the Government surveyor, and that this could 
not be controlled by the measurements in ,the 
grant. On motion for a rule for new trial, held, 
that the question was one for the jury ; that the 
direction to them was right ; and that the rule 
should be refused. Scott v. Shires of Eltham 
AND Heidelberg, 2 V.L.R. (L.) 98. 

[Victoria.] — Crown Grant — Discrepancy 
between and survey boundaries — Survey Bound- 
aries Act, 1885 (No. 855), ss. 3, 1, &— Discrep- 
ancy, meaning of — Error or mistake — Fence to be 
regarded as survey boundary — Obliteration of 
survey boundaries. — Wherever there is a discrep- 
ancy, however great, between the dimensions of 
survey boundaries or the area they include, and 
the area or dimensions expressed in a Crown 
grant, the survey boundaries are to be taken as 
the controlling dominant indicator of title, and 
must prevail. Brown v. Anthoness, 16 V.L.R. 
284, 11 A.L.T. 204. (Full Court.) 

[N. Z.] —Crown Graint— Description of parcels 
in — Absence of natural boundaries — Evidence — 
Survey — Occupation— Possession. — When parcels 
of land are granted by the Crown having no 
natural boundaries, the original survey marks 
being gone, and when there is no great difference 
m admeasurement, a long occupation acquiesced 
in by the adjoining owners will be taken by the 
Court as convincing evidence that the lands 
occupied are the lands granted, notwithstanding 
that they cannot be made to tally with the plans 
or the grants. Next to natural boundaries, the 
highest regard is had to lines actually run, and 



comers actually marked, at the time of a grant, 
and, if the description is doubtful, parol evidence 
of the construction given to it by the parties is 
admissible, and will bind their successors in title. 
Semble, that even under The Land Transfer Act, 
possession should be the best evidence of title. 
Equitable Building and Investment Co. v, 
Ross, N.Z.L.R. 6 S.C. 229. 

[N.Z., Act of 1885.]— Plan passed by Survey 
Onict— Occupation— Old Fence — Injunction. — 
The predecessors in title of the plaintiffs and 
defendants respectively bought from the same 
vendor adjacent properties. The weight of evi- 
dence showed that a certain old fence was the 
boundary between these properties, according to 
which they were sold. The defendant's measure- 
ments on the ground, from the comer of his 
allotment to this fence, along another boundary, 
was shorter than the measurement shown on his 
conveyance. The plaintiffs* measurement along 
the continuation of this boundary, from the fence 
to the comer of his allotment, was not greater 
than that shown on his conveyance. The defen- 
dant removed the fence on to the plaintiffs* land, 
so as to make the measurements on the ground 
correspond with the measurements on his con- 
veyance, and the Survey Office passed as correct 
a plan showing the new position of the fence as 
the true boundary between the properties. The 
defendant applied to bring the land shown as his 
on the plan under the provisions of the Acts. 
On action brought to restrain the application, 
and for damages, held, that the plaintiffs were 
entitled to an injunction to restrain the defendant 
from proceeding with his application ; that the 
defendant had no right to apply for. and the 
Land Transfer Office should have refused to 
grant, a certificate of title including the land on 
the plaintiffs' side of the old fence, even although, 
according to the survey accepted by the office, 
the conveyance might show that the defendant 
was entitled to it. Equitable Building and 
Investment Co. v. Boss, N.Z.L.R. 6 S.C. 229, 
supra, followed. Tanner v. Thomson, 7 N.Z.L.R. 
71. 

[Victoria, Act op 1866.]— Certificate of title 
— Parcels — Plan in margin — Abuttals — Figured 
dimensions— Statute of Limitations— Possession of 
unenclosed portion of land by possession of adjoining 
enclosed portion — No connected adverse possession 
— Wrongful admission of unimportant evidence. — 
Where the description of land in a certificate of 
title, giving the area approximately, is merely by 
a plan on the margin, showing abuttals at each 
end on a street, the dimensions of the boundary 
lines being also marked, but falling short of the 
actual distance between such two streets, the 
position shown by plan will govern, to the 
exclusion of the figured dimensions, which will 
be considered as falsa demonstratio. Where the 
fence of one portion of a close has been allowed 
to disappear, the other portion being in con- 
tinuous occupation, there having been no 
continuous adverse possession of the unenclosed 
portion, the Statute of Limitations does not run 
against the occupier of the enclosed portion. 
The wrongful admission in evidence of deeds of 
other land, to show the position of one of the 
abutting streets, is not a ground for interfering 
with the verdict, where there is sufficient other 
evidence to support it. Small v. Glen, 6 V.L.R. 
(L.) 164. 
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[ViCTOBiA, Act op 1866, s. 47.]— Certificate 
of title — Plan in margin — Starting point therein 
mentioned — Old starting point superseded. — 
Plaintiff's certificate of title referred to a plan 
in its margin which showed by figured dimen- 
sions that the commencing point of his land was 
76 feet north from the N.E. angle of a certain 
allotment 2. Defendant's certificate of title also 
referred to a plan in its margin which showed 
by figured dimensions that the commencing 
point of her land was 59 feet 6 inches north from 
the same N.E. angle, and that her land extended 
further north 16 feet 6 inches, thus making the 
northern boundary conterminous with the plain- 
tiff's southern boundary. There was nothing on 
the face of either certificate to fix where, upon 
the land, the N.E. angle of allotment 2 was, but 
its position in fact was proved by evidence 
aliunde. Defendant was in possession of land 
lying between points 76 feet and 78 feet 4} inches 
north of that angle, as so proved, thus ap- 
parently encroaching 2 feet 4f inches on plain- 
tiff's land, to recover which this action was 
brought. Defendant proved that measuring 
southward from an old peg found at the angle of 
two streets there was a distance of 531 feet J inch 
between that peg and the N.E. angle of allot- 
ment 2, which showed an excess of 3 feet ^ inch 
between these points, according to a plan of sub- 
division produced, and if the measurement were 
taken from that peg there would be no en- 
croachment by the defendant. Held^ that the 
N.E. angle of allotment 2 being the point from 
which the figured dimensions were shown in the 
certificates of title, that point, and not the old 
peg, must be taken as the starting point to de- 
termine the position of the boundary line be- 
tween the plaintiff's and defendant's land. Kirk- 
ham V. Carpenter, 12 V.L.E. 144. 

(TiCTOBiA, Act op 1866,ss. 47, 49.]— Certificate 
of title — Plan in margin — Parcels — Variance 
between plan with figured dimensions and pegs 
upon the ground. — In an action for recovery of 
land alleged to be encroached upon by the de- 
fendant's building, the parcels of the plaintiff's 
certificate showed his land to be part of allot- 
ment 2, and the plan thereon showed the same, 
and also that allotment 1 between it and the 
comer of a public street was 66 feet in width ; 
and this evidence showed that the defendant's 
wall was 7 inches beyond such 66 feet. The 
parcels of the defendant's certificate and plan 
(prior in date to the plaintiff's) showed that her 
land was part of allotment 1, out there were no 
figures showing the distance between her land 
and the -corner of the street ; and her evidence 
showed that her wall was placed in a line with 
the original allotment peg between the two allot- 
ments, and that there was a surplus in allotment 
1. Held, that as between the two certificates 
the position of the defendant's land was to be 
ascertained by the original allotment peg, and she 
was entitled to the land in dispute. Stevens 
V. Williams et uxor, 12 V.L.E. 158. (Full 
Court.) 

[Tictobia, Act op 1866, ss. 49, 145 ; Act op 1885, 
88. 7, 8.]— Certificates of title— Amendment of 
errors in — Bond fide purchasers.— B., the regis- 
tered proprietor of land fronting a certain street, 
upon 29 feet of which frontage were two shops and 
on the rest an hotel, in September, 1887, sold to W. 
the 29 feet frontage on which the two shops were 
erected, the land being so described in the con- 



tract of sale. A transfer was subsequently 
signed by B. to W., in which the position of the 
position of the 29 feet frontage, by mistake of 
B.'s solicitor, was so described as to overlap the 
wall of the hotel by 5^ inches, and in November, 
1887, a certificate of title was issued to W. of the 
29 feet, including this 5 J inches. W. subse- 
quently sold the land so described to M., who ob- 
tained a certificate of title for the same, and in 
turn sold to the plaintiffs, who also obtained a 
certificate of title to the 29 feet, including the 5^ 
inches. In October, 1887, B. sold the portion of 
the land on which the hotel was built to J., who 
subsequently sold the same to the defendant, 
who obtained a certificate of title to the land on 
which the hotel stood, less the 5^ inches. On 
discovering the mistake the defendant applied to 
the Titles Office to have his certificate of title 
amended by including the 5^ inches. Notice of 
the application was given to the plaintiffs, who 
lodged a caveat against it, and then brought an 
action to eject the defendant from the 5^ inches, 
to which the defendant counterclaim ed, asking 
to have both certificates of title amended. Held, 
that as the plaintiffs or their predecessors never 
intended to purchase the 5^ inches, but the shops 
as they saw them on the ground, they were not 
bond fide purchasers for value of the land men- 
tioned in their certificate, and were not there- 
fore protected by ss. 49 and 145 of Act No. 801 ; 
that the defendant was entitled to have both cer- 
tificates rectified, but that this would only be 
done upon terms of his procuring for the plain- 
tiffs the 54 inches on which the cottages stood but 
which were not included in their certificate of 
title. Pleasance v. Allen, 15 V.L.K. 601 ; 11 
A.L.T. 28. 

[N.S.W., Act OP 1862. ss.33,40, 115.] -Certi- 
ficate of title— Misdescription of boundaries. — 
J. M. applied for and obtained a certificate of 
title to certain lands described in the applica- 
tion and the certificate of title, all formalities 
required by the Real Property Act having been 
duly complied with. Some years afterwards it 
wa^ discovered that a portion of defendant's land 
was, owing to a mistake made in the survey, in- 
cluded in the certificate of title issued to J. M. 
The defendant claimed the land under Crown 
grant and various deeds of a date prior to the 
issue of the certificate of title to J. M. The 
plaintiffs (devisees of J. M.) contended that under 
s. 33 of the Real Property Act the certificate of 
title issued to J. M. was conclusive evidence of his 
ownership. Held, that s. 40 of the Act must be 
read as a proviso to s. 33. Also, that the pre- 
sent case came under s. 115 (5) of the Act, and 
therefore plaintiffs failed. Marsden v. McAlis- 
teb, 8 N.S.W.L.R. (C.L.) 300. (Full Court.) 

[S.A., Act op 1861, s. 134; cf. Act op 1885, 
s. 69 (6.)] — Certificate of title — Land 
brought under Act — Wrong description of 
boundaries — Trespass. — Through a mistake 
made by a licensed surveyor in a plan, a 
portion of the defendant's land was, on the 
bringing of the land under the Real Property 
Act, included in a certificate of title to plaintiff, 
ithe defendant being then in actual occupation of 
the land. Held^ on action for trespass, that the 
defendant, having been in actual occupation and 
rightfully entitled when the land was brought 
under the Act, the plaintiff's certificate was void 
as against the defendant by virtue of s. 134 of 
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The Real Property Act of 1861. Gallash v, 
ScHUTz, 16 S.A.L.R. 129. 

[ViCTOBiA.]— Certificate of Title — Action 
against Surveyor — Plan in Margin — 
Figured dimensions — AbiUtals — Negligence in 
survey —Oeneral damages, — Where the figured 
dimensions on a plan in a certificate of title and 
the fact that the boundaries are shown by 
straight lines would lead to a wrong inference as 
to the dimensions of the land, but abuttals are 
shown correctly, the registered proprietor is 
entitled to all the land which actual measure- 
ments on the ground would show to lie between 
those abuttals. Damages for negligence in 
survey by omission of some of the figured 
dimensions through which the plaintiff is left 
with an apparent title to less than he really 
possesses, are general damages, and may be 
recovered under the general head of damage, 
though not specifically alleged. Abchabd v. 
Ellebkeb. 10A.L.T. 196. (Full Court.; 



BREACH OF COVENANT. 
See Lease. 
See Registrak, Duties of. 

BREACH OF TRUST. 

See Fraud. 

Liability of new trustee for 

See Trusts and Eqihties — New 
trustee, 

BRINGING LANDS UNDER THE 
ACT. 

By adverse possessor 
See also Adverse Possession. 

In fraud of adverse possessor 
See also Adverse Possession. 
See Boundaries. 

Tanner v. Thomson, 7 N.Z.L.R. 71 

Fraud of applicant 

See Adverse Possession. 
See Certificate of Title. 
See Fraud. 

Subsequent recovery of land in action 
hy person deprived — Expenses of bring- 
ing under Act disallowed to applicant 
See Fraud. 

Ogle v. Aedy, 13 V.Ii-R. 461. 

Duty of Registrar on application 
See also Registrar, Duties of. 

Power of Court to restrain Registrar 
from proceeding after lapse of caveat 

See also Registrar, Duties of. 

Trusts unaffected hy 
i$ee Trusts and Eqihtieb. 



BRINGING LAND UNDER ACT. 

A. What Lands may bb brought under Act. 

B. Capacity to bring Land under Act. 

C. Practice where Conflicting Claims. 

(a) Statement of adverse claims in 
application. 

(b) Capacity to lodge caveat, 

(c) Lapse and removal of caveat, 

(d) Trial of issues between conflicting 
claimants. 

D. Duties of Registrar. , 

E. Miscellaneous Cases. 

A. What Lands may be brought under Act. 

[N.S.W.. Act of 1862.]— Block of land.— 
Every application to bring land under the provi- 
sions of The Real Property Act must be confined 
to one block or contiguous tract of land. Ex 
parte Burnell,3 S.C.R.(N. S.W.) 148. (Full Court.) 

[N. Z., Act OF 1885, s. ITandss. 55 and 67.]— 
Crown lands not alienated nor contracted 
to be alienated — Mistake — Summons for 
correction^ Bond fide transferee — Crown not 
bound — Road — Bights of Public. — Land which 
has never been idienated, nor contracted to be 
alienated, from the Crown cannot be brought 
under the provisions of The Land Transfer Act, 
A land registrar has no jurisdiction to grant a 
certificate of title to such land, and a transferee 
of such land bond fide for value, obtains no 
better title than the transferor. If The Municipal 
Corporations Act divests such land from the 
Crown, and vests it as a road in the local 
corporation, the land, until the road is closed or 
disposed of by the corporation under its statutory 
powers, is stiU subject to an absolute right of 
user by the public, and sections 55 and 67 of 
The Land Transfer Act do not bar that right. 
In re Cargill 7 N.Z.L.R. 481. [Dissented from 
In re Oeirae Block, 10 N.Z.L.R. 677, posW] 

[Q., Act of 1861, ss. 15, 16.] —Escheat— 
Larid re-granted after 1862. — Prior to the 
passing of The Real Property Act of 1861, 
certain land was granted by the Crown in fee to 
a subject, of which land G. became the owner by 
purchase. G. died intestate and without heirs. 
A person who claimed to be the heir-at-law of G. 
executed a conveyance of the land to F., who 
conveyed it to B. The fact that the land had 
escheated to the Crown having been discovered, 
the Crown issued a grant of the land to F., which 
was registered in the register kept under The 
Real Property Act of 1861. All the, previous 
dealings with the land had been duly registered 
under the old system of conveyancing. B. then 
applied to bring the land, of which he had 
received a conveyance from F., under The Real 
Property Act of 1861. Held^ that the grant from 
the Crown to F. having been registered under the 
Act of 1861, the land was subject to the Act, and 
that nothing could be done on B.'s application. 
Re BouRKB, 7 Q.L.J. 133. (FuU Court.) 

[Victoria, Act of 1866, s. 24.] —Escheat— 
Information — Statute of Limitations (Act No. 213, 
Part II.) — Injunction-Jurisdiction. — There is 
jurisdiction in Equity to entertain an informa- 
tion filed by the Attorney-General for a declara- 
tion of the title of the Crown to an escheat, and 
for an injunction against any dealing with the 
land by the Begistrar of Titles, although the in- 
formation shows a legal title in the Crown and 
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alleges no special ground of equitable jurisdiction. 
The Statute of Limitations (Act No. 213, Part II.) 
does not affect the Grown. Attobney-Genebal 
V. HoGGAN, 3 V.L.R. (E.) 111. 

[N.S.W., Act ov 1862.] —Estate TaU— 
Application by devisee under will — Rule in 
Shelley^s case, — Held, on the construction of a 
wiU, that the applicant was by the operation of 
the rule in Shelley's case, a tenant-in-tail, and, 
as such, entitled to bring the land under the Act. 
Ex parte Willis, 12 S.C.R. (N.S.W.) (L.) 312. 
(Full Court.) 

[ViCTOBiA, Act op 1890, ss. 19, 21, 26.] 
— Land already under the Act^Real Pro- 
perty Act, 1890 (No. 1136), «. iS—Land Act, 
1890 (No, 1106), 8, 17— Title by adverse posses- 
sion. — When land is under the operation of The 
Transfer oj Land Act of 1890, it always remains 
so. A. , claiming to be the owner in fee of certain 
land by adverse possession, applied to the Begistrar 
of Titles to bring the land under the operation of 
The Transfer of Land Act. The land was under 
the operation of the Act before A. 's title by ad- 
verse possession became complete. The Begistrar 
having refused the appUcation, Held, that the 
application was properly refused. Per Holroyd J. : 
A.'s proper way to get a certificate of title to the 
land is to bring an action against the registered 
proprietor to compel him to transfer. In re 
Allen, 18 A.L.T. 28, 22 V.L.R. 24. (FuU Court.) 

As to a public road being brought under the 
Act. — See In re Innes, Tiebney v, Loxton, infra 
(0.) (b.i. 

(B.) Capacity to being Land undeb Act. 

[Q., Act of 1861, s s. 19, 27.]— Adverse 
possessor.-— Duty of Registrar of titles — Where, 
on an application to bring land under the Act, 
the applicant's title arises from adverse posses- 
sion, the Begistrar of Titles should deal with the 
application in the ordinary way. He cannot 
refuse to inquire into the evidence in support of 
the application, though he may, if not satisfied 
with the evidence, refuse to go on with the 
application. Ex parte O'Neill, 7 Q.L. J. 155. 
(Full Court). 

[Tas.] — Adverse Possessor — Sale of interest 
in possessory title sold fi, fia — Injunction against 
bringing land under the Act — D., an applicant 
to bring land under the Act, had purchased at a 
sherifE's sale the right, title and interest of C. 
and set up a possessory title as having been 
vested in C. at the time of the sheriff's sale by 
virtue of upwards of 20 years' possession by him 
as owner. It appearing, however, that C. had 
held the land as tenant from his mother, an in- 
junction was granted on her application to re- 
strain D. from proceeding with his appUcation. 
Wabneb V, Dove, Badger 37. 

[N.S.W., Act op 1862.] ~ Applicant out 
of possession. — ^An application to have lands 
brought under the operation of The Real Property 
Act of 1862 must be entertained by the Begistrar, 
although it appears by the terms of the applica- 
tion that the lands in question are as a matter of 
fact in the adverse occupation of some other 
person. ^xj?ort« Hamilton,3 S.C.B. (N.S.W.) 311. 
(Full Court.) 

[ViOTOBU, Act op 1890, s. 34.]— Applicant 
owner of dttds— Injunction against applicant 
by person in adverse possession, — The plaintiff, a 
holder by adverse possession^ claimed to be en- 



titled to certain land as against the defendant. 
The plaintiff brought an action against the de- 
fendant, claiming specific performance of an 
alleged agreement for sale of the land to him by 
the defendant, and also claiming an injunction 
to restrain the defendant from proceeding to ob- 
tain a title under The Transfer of Land Act. At 
the trial the claim for specific performance was 
abandoned, but the injunction was granted. The 
special jurisdiction under s. 34 of The Transfer 
of Land Act was not invoked by the plaintiff, 
but no objection was taken to this on the plead- 
ings of the defendant. Held, that under the 
circumstances the injunction was rightly granted. 
A person who has acquired title by adverse pos- 
session has a right to restrain a person having 
title by deeds from applying for a certificate of 
title to land under The Transfer of Land Act. 
Ex parte Bbown (5 V.L.B. (L.) 5) overruled. 
Bethunb v. Pobteous, 19 V.t.R. 16. (Full 
Court). 

[Tab., Act op 1862, s. 110.] — Heir-at- 
law —Imper/cct title— Refusal of Registrar to 
bring land under Act. — By his will A. devised 
an estate to B. for life, remainder to C, subject to 
an executory devise over, in case B. should refuse 
to allow A. 's widow to live on the estate, " to my 
heir-at-law." On A.'s widow refusing to live on 
the estate, an arrangement was made, she releas- 
ing her right of residence, and D. (then A 's heir- 
at-law) releasing his contingent interest. On C. 's 
applying to bring the land under the Act, the ap- 
plication was refused, on the ground that his 
title was imperfect, as D. might not be heir-at- 
law when tne contingency of A.'s widow being 
refused arose, and that the estate would not be 
then validly released. Held, that the words 
" my heir-at-law " must bear their natural and 
primary meaning, and mean the heir-at-law at 
the time of testator's death ; that the release 
was accordingly good, and the application 
wrongly refused. In re Cook, July 12, 1878, Tas. 
Dig., col. 106. 

[Q., Act op 1861, ss. 16, 19, 30.]— Judgment 
debtor— 1 and 2 Vic., c. 110, s, 13, 19 ; 25 Vic, 
No. 43, 8, 38—54 Geo, III., c, 16— Registration 
of judgments. — ^Before the passing of The Real 
Property Act of 1861, a judgment entered up but 
not followed by a writ of execution operated and 
still operates upon the land of the debtor, and, 
consequently, forms a charge which ought to be 
registered ii brought to the knowledge of the 
Begistrar-General. A judgment entered up in 
the Supreme Court against any person binds all 
his real estate so long as the judgment is out- 
standing. The Begistrar is required to reject 
applications to bring land under the provisions, 
of the Act of 1861 whenever a judgment against 
the applicant is outstanding, and the judgment 
creditor does not join in the application. Where 
a judgment has been satisfied, or proceedings 
have been stayed, the Begistrar may treat the 
land or the judgment debtor as discharged from 
the judgment. Special Case (No. 1), 1 S.C.B 
(Q.) 66 (1862). ISed vide Common Law Practice 
Act of 1867, s. 46, and Q, Act of 1861, s. 91.] 

[Q., Act of 1861, ss. 1, 16, 19, 20.] — 
Judgment debtor. --Deeds Registration Act, 7 
Vic., No. 16, s. 21 — Judgment not followed by 
execution. — A judgment not followed by a writ of 
execution binds land alienated by the Crown 
before 1862 in such a manner that the Begistrar- 



Digitized by 



Google 



28 



BRINGING LAND UNDER ACT. 



24 



General will be compelled to reject any applica- 
tion to bring such land under the operation of 
the Act, if a judgment has been at any time 
entered up against the applicant, and the 
judgment creditor has not consented to the 
application. Special Case (No. 2),1 S.C.B.(Q.) 60. 
[Sed vide Common Law Practice Act of 1867, s. 
46, and Q. Act of 1861, s. 91.] 

[S.A., Act op 1861, s 14.]— Mortgagee.— 5aZc 
by mortgagee — Purchaser nominee of applicant. — 
Under The Real Properiy Acty s. 14, a mortgagee 
of land under the old system having exercised his 
power of sale may apply to bring the land under the 
Act in the name of the purchaser. In re Davis, 1 
S.A.L.R. 67. (Full Court.) 

[N. Z. ,AcT OF 1885.] —Mortgagee's Executors 
— Trust — Circumstances attending the mortgage 
of trust property— Constructive notice to mortgagee 
—Purchaser under power of sale. — In the year 
1862, H.N. conveyed certain land to his son, 
W.H.N, and his heirs, upon trust for W.H.N, 
for life, with remainder to the wife of W.H.N, 
for her life, and remainder to the children of 
W.H.N. by his marriage. The deed further 
directed that the provisions of ss. 22, 28, 29, 30, 
and 31 of The Conveyancing Ordinance^ 1842, 
should be deemed to be incorporated in the deed. 
There were several children of the marriage. In 
the year 1885, W.H.N. , being desirous of building 
upon the land, consulted a solicitor as to whether 
he could raise money upon it by way of mortgage. 
He was informed that he could sell the land to 
his wife, and that she would then be able to 
effect a mortgage upon it, but that the proceeds 
of the sale must be disposed of as required by 
8. 22 of The Conveyancing Ordinance^ 1842, and 
that, if he built upon the land with the money 
so obtained, it would be at his own risk. The 
solicitor then, acting upon his instructions, 
prepared a conveyance of the land from W.H.N, 
to his wife (the consideration being stated at 
£1000, the receipt of which was duly acknow- 
ledged), and a mortgage of the land by the wife 
to B. for the sum of £800 was prepared and 
executed. The solicitor acted for all the parties 
in the transaction. W.H.N, deposed by affidavit 
that he had spent mortgage moneys in building 
upon the land. B. died in the year 1889. 
Default having been made in the payment of 
interest, the land was sold by the Registrar of the 
Supreme Court, and bought in by B.'s executors. 
Upon the refusal of the District Land Registrar to 
allow the land to be brought under the provisions 
of the Real Property Act, Held, that there was 
no ground for imputing to B., either directly or 
constructively through his solicitor, knowledge 
of the circumstances attending the sale of the 
land by W.H.N, to his wife, and that the 
executors were entitled to have the land brought 
under the provisions of The Land Transfer Act, 
1885. Re Btgdm, 13 N.Z.L.R. 270. 

[Victoria, Act of 1866, ss. 17, 18, 25, 38, 47.] 
— Mortgagor— jetton for injunction against 
applicant by equitable mortgagee— Statute oj 
Limitations. — The Statute of Limitations is a 
good defence to an action to enforce a security 
by deposit, without writing, of title deeds to land, 
and to restrain the depositor and Registrar of 
Titles from proceeding with an application to 
bring the land under the Act, where the deposit 
was made more than fifteen years before action 
brought, and there has been no payment of 



principal or interest. Kemp v. Douglas, 1 
V.L.R (E.) 92, followed. Babnet v. Williams, 
15 V.L.R. 205, 10 A.L.T. 230. 

[N.S.W., Act of 1862, ss. 13, 16.]— Mort- 
gagor — Consent of mortgagee. — If the mortgagee 
signs a memorandum upon the application 
stating that he consents to it, and asking that 
his rights as mortgagee be noted on the certificate 
when issued, he has joined in, or become a party 
to, the application within the meaning of ss. 13 
and 16 of the Act. Re Lackebsteen, 14 W.N. 
(N.S.W.) 166. (Full Court). 

[N.Z., Act of 1885.] —Purchaser from public 
Trustee— /?atin^ Act, 1882, ss. 37 to 44— Sale of 
land for non-payment of rates. — Where a con- 
veyance is made by the public trustee of land 
sold for non-payment of rates, under the powers 
contained in The Rating Act, 1882, the purchaser 
has an unimpeachable parliamentary title to the 
land, and may bring it under the provisions of 
The Land Transfer Act without being required 
to supply evidence as to the validity of the sale. 
In re Pond. N.Z.L.R. 5 S.C. 254. 

[Q., Act of 1861, ss. 16 et seq.'] — 
Purchaser in possession for twenty years. — 
Crown grant delivered to purchaser. — The Crown 
grantee of certain land sold it to a purchaser and 
gave possession of the land and delivered the Crown 
grants to him. The vendors received the 
purchase money, but no transfer of the land was 
executed. Two years afterwards the vendors 
disappeared, and were not afterwards heard of. 
The purchaser continued in undisturbed* posses- 
sion of the land for twenty years after the 
purchase, and then applied to the Registrar- 
General to issue a certificate of title to the land 
in his name. Held, that the purchaser was 
entitled to have the certificate of title issued. 
Held, also, that when a good primd fade title 
to land is established, such as the Court would 
compel a purchaser to take, a certificate of title 
ought to issue. In re Eaton, 1 Q.L.J. Supp. 9. 

[N.S.W., Act of 1862.] —Purchaser from 
owner — Payment of stamp duty on conveyance. 
See Ex parte Clissold, 5 N.S.W.L.R. (C.L.) 176 
(Full Court), infra (D) Duties of Registrar. 

[N. Z. , Act of 1885, s. 145.] —Trustee.— Tenant 
for life, his nominee. — A trustee of land is not justi- 
fied in bringing it under the provisions of The 
Land Transfer Act in the name of the tenant for 
Ufe. Miller v. Stewart, N.Z.L.R. 5 S.C. 330. 

[Victoria, Act of 1866, ss. 17, 32.]— Trustee 
with power of sale aLndmoTtgaige- Additional 
contribution— Doubtful title of transferee.— Whete 
trustees, with a power to sell or mortgage, exe- 
cuted a mortgage with power of sale, and the 
purchaser under the power applied to bring the 
land under the Act, the Registrar was ordered by 
the Court to issue a certificate of title on an ad- 
ditional indemnity being paid to the Assurance 
Fund in accordance with the provisions of s. 32. 
In re Salter, 2 V.R. (L.) 113, 2 A.J.R. 73. 

[N.Z., Act of 1870.] —Trustee without 
power of sale.— It is a gross irregularity for a 
certificate of title to be issued fo trustees who 
have no power of sale. George v. A.M.P. 
Society, N.Z.L.R. 4 S.C. 165. 

[Victoria, Act of 1866, s. 17 (1) and (5)].— 
Trustee without power of sale. — Right to 
bring land under the ^ct.— Trustees in fee-simple 
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of land, not having power of sale, are owners 
wifchin s. 17 (i) and entitled to bring land under 
the Act. In re Bbnn Am) Griob, 12 V.L.R. 366. 
(Full Court.) 

[N.S.W., Acts, 1862 and 1878 ] —Trustees- 
New trustees substituted as applicants — 
Costs. — On a motion to substitute in place 
of the applicant two new trustees, the Court 
(following Re Brodziak, 2 N.S.W.L.R. 306, 
postf (C.) (d) Trial of issues) made the order 
on payment of costs by the new appli- 
cants, and on their giving security for costs 
already incurred. Re Smith's Trustees, 4 
W.N. (N.S.W.) 111. (FuU Court.) 

C. Practice where Conflicting Claims. 

(a) Statement of adverse claims in application. 

[N.S.W , Act, 1862, s. 13.]— Existing Encum- 
brances —Priwitc Act of Parliament —Trustees 
for sales under — Powers of. — James Underwood, 
by his will, devised his real estate to his five sons 
and a grandson in certain proportions for their 
respective lives, with remainder to their children 
in equal shares and proportions as tenants in 
common in tail, with cross remainders between 
them in tail. By a Private Act, the sale of the 
whole of the devised properties was authorised 
for the beneficiaries. The legal estate was vested 
in trustees, who were empowered to sell the 
lands and convey them to purchasers in fee, and 
such lands were to vest absolutely in the persons 
to whom they were conveyed, their heirs and 
assigns. The trustees appUed to have a certain 
portion of the lands brought under the provisions 
of The Real Property Act. The Commissioners 
rejected the application on the grounds, sub 
stantially, that it had been ascertained, by 
searches in the Eegistry Office, that there were 
various encumbrances affecting the property, 
which had not been noticed in the application, 
and that the parties interested in such encum- 
brances were not parties to this application. 
The trustees applied to the Court, under s. 107 
of The Lands Titles Act, to make such order as 
the circumstances of the case might require. 
Held, that the legal estate was vested in the 
trustees, and that they had the power of convey- 
ing a title in fee simple to purchasers. Held 
also (Martin C.J. dissenting), that the trustees 
had complied with the provisions of the Act, and 
the application should be sent back to the 
Registrar to cause the investigation of the title 
to be proceeded with. Ex parte Pennington, 
13 S.C.R. (N.S.W.) 305. (Full Court). 

[N.Z., Act op 1870.]— What claims must 
be stated. — An owner is not obliged to specify 
in his application every demand (honest or 
dishonest, well-founded or ill-founded), which 
may by possibility at any time be set up in 
opposition to his title. He need not state an 
alleged interest, in respect of which no claim has 
ever been made on him, nor any action com- 
menced. In re Tanner, N.Z.L.R. 5 S.C. 102. 

[N.S.W., Act of 1862, s. 14.]— Claim of 
Trespasser. — An applicant to bring land under 
the Act need not disclose, in his application, the 
fact that a trespasser claims the land. In re 
Beckett, 15 N.S.W.L.R. (L.) 94. (FuU Court). 

(h) Caveat ^Capacity to lodge, 

[N.S.W., Act OP 1862, ss. 21, 23.]— Caveat by 
trustees— Lop^e of caveat — Suit by beneficiaries 



to restrain application — Locus standi. — On an 
application to bring land under the Act, a caveat 
was lodged by the trustees under a will, but 
lapsed owing to no order having been obtained 
within three months from the date of the caveat. 
In a suit by the beneficiaries under the will to 
restrain the issue of the certificate of title, the 
applicant and the trustees (caveators) being 
defendants, held, that the suit could not be 
maintained, the Court having no jurisdiction to 
deal with the rights of the parties, except under 
The Real Property Act, the only parties entitled 
to take proceedings under that Act being the 
applicant and the caveators. Dwyer v. Caird, 
10 N.S.W.L.R. (Eq.) 83. 

[Q., Act op 1861, s. 23.]— Cestui que trust. 
— A cestui qui trust is not necessarily disqualified 
from lodging a caveat. In re Hodgson's Caveat, 
No. 774, B.C.R. 30th May, 1878. 

[Q. , Act op 1861, s. 26.]— Contingent interest 
of caveator. — This section by no means gives 
the caveator a right to object to the title, and 
merely provides that if the title is questioned, 
then such and such objections are not to be 
taken. In re Hodgson's Caveat, No. 774, 
B.C.R. 30th May, 1873. 

[N.S.W., Act of 1862, s. 21.]— Person entitled 
to lodge caveat — Application to bring public 
road under A ct. — Under s. 21 of the Act, a person 
cannot lodge a caveat unless he has some legal 
or equitable interest in the land, partaking of 
the character of an estate or of an equitable 
claim upon the land. A member of the public 
has no right to lodge a caveat to prevent land 
which is a public road from being brought under 
the Act. In re Innes, 12 N.S.W.L.R. (L.) 180. 
(Full Court.) 

[N.S.W., Act of 1862, s. 21.]— Person entitled 
to lodge caveat. — Application to bring public 
road under Act — A person owning land under a 
title derived from a Crown grant, adjoining what 
is known as a Government road— that is, a road 
marked or laid out by the ^Crown, and described 
in the grant under which he owns his land as 
bounding the land granted — has not an interest 
in the soil of the road, within tbe meaning of s. 
21 of The Real Property Act, and he cannot, 
therefore, lodge a caveat against an application 
to bring the land comprising the road under the 
Act. The presumption that an owner of land 
adjacent to a road has the property in the soil of 
the road usque ad medium filum via arises, in the 
absence of express evidence, on the supposition 
that the adjoining owners have contributed to the 
formation of the road, and have dedicated it to 
the public benefit. But this presumption is 
rebutted where the owner of the land derives his 
title by Crown grant, and in the grant the road 
is described as bounding the land. Tierney v. 
Loxton (No. 1), 12 N.S.W.L.R. 308. As to 
Costs, see Tierney v. Loxton (No. 2) \infra, (c) 
Lapse and Removal of Caveat] 13 N.S.W.L.R. 
(L.) 115. (Full Court). 

[N.S.W., Act of 1862, s. 11 (6).]— Caveat on 
behalf of Cro'wn.—Must be lodged by Attorney - 
General. — The Registrar entered a caveat on 
behalf of Her Majesty, forbidding the bringing of 
certain lands (which were claimed as Crown 
lands) under The Real Property Act. On an 
application for the removal of the caveat it was 
contended on his behalf that by virtue of s. 11 



Digitized by 



Google 



27 



BRINGING LAND UNDER ACT. 



28 



(5) he was the proper person to enter such caveat. 
Heldf that ander the subsection he could only 
enter a caveat when the land was under the Act. 
and that the proper person to enter a caveat on 
behalf of Her Majesty forbidding the bringing of 
lands under the Act was the Attorney-General. 
In re Walkeb, 11 N.S.W.L.R. 369. (Full Court.) 

[S.A., Acr OP 1861, s. 48; Act op J878.]— 
Person having right-of-way. — On caveat being 
lodged and petition filed by the caveator, under 
the provisions of the Act of 1878, against the 
bringing of land under the Act, the Court has 
power by virtue of s. 48 of The Principal Act 
(1861) to order the Registrar-General to enter on 
the certificate of title to be issued pursuant to the 
application a right of -way to which the caveator 
is entitled as appurtenant to other land belonging 
to him. Quare, whether the person entitled to 
a right-of-way appurtenant has any caveating 
capacity. Re Schmid and Fxeld, 15 S. A.L.B. 48. 
(Full Court.) 

[N.S.W., Act op 1868, ss. 11 (4) 43.]— 
Person having right-of-way. —The persou 
entitled to a right-of-way over land is the 
owner of such an interest as entitles him to 
lodge a caveat in respect thereof when an 
application is made to bring the land under the 
Act. Semhle, that where the applicant's title 
deeds disclose a right-of-way it is the duty of the 
Registrar to endorse it on the certificate, even if 
there were no caveat. Upon a motion to remove 
a caveat or direct an issue, the Court is not 
strictly bound by the terms of the notice of 
motion, but settles the issues which really arise. 
Re HouisoN, Shepherd Smith, Caveator, 14 
V^.N. (N.S.W.) 3, 18 N.S.W.L.R. (L.) 300. 
(Full Court). 

[N.Z., Act op 1885.]— Light— Right to— 
Prescription — Fulling down of old building — 
Erection of new one with new lights — Abandon- 
ment of old light — Subsequent impossibility of 
defining same — Loss of right — Statute of Limi- 
tations— Adverse possession — How far interfered 
with by use of light — Registration of easement. — 
In 1852 two Crown grants were issued, to the per- 
sons then entitled, to two subdivisions (Nos. 8 and 
12) of a certain section of land in the city of 
Wellington. The two subdivisions adjoined one 
another and fronted the same street. No. 12 
being the northernmost of the two. Both before 
and after the issue of the grants those entitled to 
No. 12 occupied along with it a strip about 5 feet 
wide, running from tlie street and along the full 
depth of the subdivisions, joining, according to 
the grants, part of No. 8. Before the issue of the 
grants a building had been erected on No. 8,. 
with its northern wall along the occupational 
boundary of the subdivisions, and in this wall 
was a window overlooking the 5 feet strip with 
No. 12. A building was erected on No. 12, also 
before the issue of the grants, with its southern 
wall approximately along the Crown grant 
boundary between the subdivisions, thus leaving 
the 5 feet strip between the buildings. The 5 
feet strip, though forming, according to the 
grants, part of No. 8, was occupied with No. 12, 
and never was occupied or used by the owners 
of No. 8 or their tenants. This state of things 
continued down to 1876, when the building on 
No. 8 was pulled down and a new building put 
up, with its northern wall along the same line and 
with a number of windows in it overlooking the 



5 feet strip The strip itself, however, continued 
still, down to the year 1893, to be occupied with 
No. 12 and used as before. In 1893 the owner 
of No. 12 applied to have the land in their pos- 
session, including the strip forming, according 
to the grants, part of No. 8, brought under The 
Land Transfer Act in their names as absolute 
owners. The owner of No. 8 lodged a caveat. 
It was admitted that at the date of the appli- 
cation it was no longer possible to ascertain the 
extent or position of the window in the wall of 
the building on No. 8, which was pulled down in 
1876, relatively to the wiAdows in the wall of 
the new building then erected. Held^ on sum- 
mons for removal of caveat (1) That the fact 
that the owners of No. 8 were, throughout the 
period from 1852 to 1876, enjoying the access of 
light to their windows over the disputed strip did 
not prevent the accruer to the owners of No. 
12 of a statutory title to the fee-simple of the 
strip by twenty years' possession; (2) That, 
apart from the question whether the owners of 
No. 8 had not abandoned any right to light ac- 
quired in 1876 by pulling down their old build- 
ing and putting up a new one with different 
lights, the caveator was not entitled to have an 
easement of light over the strip recorded in the 
Land Register in respect of any right which he 
might have had in 1876, because this right was 
no longer capable of definition. Caveat ordered 
to be removed. Ex parte Schultze, 13 N.Z. L.R. 
605. 

[Victoria, Act op 1866, s. 22].— Owner 
of servient tenement already under 
the Act — Easement " appurtenant to dominant 
tenement sought to be brought under the Act. — Per 
Stawell C.J. and Holroyd J., Higinbotham dis- 
sentiente : The owner of the servient tenement 
cannot by virtue of his estate in such tenement 
forbid the registration of an easement over such 
servient tenement appurtenant to the dominant 
tenement sought to be brought under the Act, 
because " the land described in the advertise- 
ment" mentioned in s. 22 of the Act, No. 301, 
does not include the servient tenement ; it only 
includes the dominant tenement and the ease- 
ment appurtenant thereto, and in neither of these 
has the owner of the servient tenement any in- 
terest, and it is not sufficient that the interest is 
something incompatible with the rights of the 
servient tenement. Per Higinbotham J. : ** The 
land described in the advertisement " really in- 
cludes the servient tenement, and the owner of 
the servient tenement has tiieref ore an interest 
in the "land described," Ac, and may properly 
lodge a caveat under the 22nd section of the Act, 
No. 301, against the registration of the ease- 
ment. Re Byrne, Ex parte Metropolitan Per- 
manent, Ac, Society, 10 V.L.R. (L.) 361, 6 
A.L.T. 171. (Full Court.) 

(c.J Lapse and Removal of Caveat. 

[Q., Act op 1861, s. 25.] —Lapse.— The 
caveat is safe if proceedings are adopted before 
the end of three months, and when the final de- 
cision of the question is not intended to be within 
three months, or any other time, the proceedings 
once commenced are left to their natural issue. 
In r« Hodgson's Caveat, No. 774, B.C.R., 30th 
May, 1873. 

[N.S.W., Act op 1862, ss. 16, 18] .—Lapse of 
caveat — Notice oj application. — The Registrar 
served notices upon certain persons, in accordance 
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with s. 18of The Heal Property Act, but not until 
after the expiration of the time limited by the Com- 
missioners for the filing of caveats under s. 16. 
Held J that the notices were bad, and an injunction 
restraining the defendant from applying for a cer- 
tificate of title was granted till the hearing,notwith- 
standing that the plaintiff's caveat had lapsed. 
Chappell v. Broughton, 11 N.S.W.L.R. (Eq.) 
65, 6 W.N. 69, 121. (Full Court.) 

[N.S.W., Act of 1862, s. 16.]— Lapse of 
caveat. — Time for lodging cannot be extended. — 
The Commissioners having under s. 16 fixed a 
date by which caveats are to be lodged have no 
power to extend the time or fix another and later 
date. Re Broughton, 6 W.N. (N.S.W.) 43. 
(Full Court.) 

[N.S.W., AcTOF 1862, s. 23.] —Lapse— Pro- 
ceedings within three months — Acta shortening Acts 
(16 Vic.yNo. 1 and 22 Vic. jNo. 12 )— Case of exigency. 
— Bys. 6 of The Acts Shortening Act (16 Vic, No. 
1), " months " in s. 23 of The Real Property Act 
means calendar months. Section 11 of The Acts 
Shortening Act (22 Vic, No. 12) does not apply 
to cases where there is a lapse of caveat under 
8. 239 of The Real Property Act. In re Chisholm 
(Broughton, Caveator), 6 W.N. (N.S.W.) 19. 
(Full Court.) 

[N.S.W., Act of 1862, s. 23, And Act of 1878, 
8. 4.] — Lapse of caveat.— Under The Real 
Property Act, 1862, s. 23, as amended by the 
Amending Act, 1877, s. 4, a caveat lapses unless 
within three months proceedings have been 
taken to establish a title to the land in dispute, 
or an order has been obtained restraining the 
Eegistrar from bringing the land under the Act. 
In re Caird, 9 N.S.W.L.R. (L.) 424. (Full 
Court.) 

[N.S.W., Act of 1862, s. 23.]— Lapse of 
caveat. — Misleading notice by Registrar. — Where 
a caveator, by error common to the legal 
profession generally, and caused by a misleading 
notice issued to him by the Registrar, has allowed 
his caveat to lapse, the Court of Equity has no 
power to revive the caveat or to restrain the 
applicant or the Registrar from proceeding with 
the application. Clissold v. Bellomi, 10 
N.S.W.L.R. (Eq.) 187. (Full Court.) 

[N.S.W.] —Lapse of caveat— Order restrain- 
ing Registrar-General — Power of a single judge in 
vacation. — ^An order restraining the Registrar- 
General from proceeding with an application to 
bring lands under The Real Property Act made 
by a single judge in vacation, under 4 Vic, No. 
22, s. 27, and subsequently confirmed in due 
coarse, keeps the caveat alive. Re Morrice 
(CoMRiE, Caveator), 15 N.S.W.L.R. (L.) 107. 
(Full Court.) 

[Victoria, Act of 1866, s. 24.]— Lapse of 
caveat— Order of a judge — Jurisdiction of a judge 
I in chambers. — The " order of a judge" in Act No. 
301, 8. 24, does not mean the order of a judge in 
chambers. The only way to read s. 24, which 
prevents the lapsing of a caveat if an order is 
served upon the Registrar restraining him from 
bringing land under the Act, is that the caveator 
must bring an action of ejectment or file a bill in 
equity. In re Power, 6 W.W. and a'B. (L.) 81. 

[Victoria, Act of 1866, s. 24.]— Lapse of 
caveat — Power of Court to restrain Regis- 
trar from bringing land under the Act. — 



Where a person is seeking to oppose the 
bringing of land under the Act, and after the 
expiration of his caveat has no remedy by eject- 
ment or in equity, the Court will, on a rule nisi, 
restrain the Registrar under s. 24 of No. 801 from 
bringing the land under the Act. Ex parte Gunn, 
3 V.L.R. (L.) 36. (Full Court.) 

[Victoria, Act of 1866, s. 24.]— Lapse of 
caveat- Order to restrain Registrar. — After the 
lapse of a caveat, the court or judge has no power 
to make an order under s. 24 restraining the 
Registrar from bringing land under the Act. 
Ex parte Aylwin, 4 V.L.R. (L.) 116. (FuU 
Court.) 

[Victoria, Act of 1866, ss. 23, 24.] -Lapse 
prevented by writ of ejectment. — Caveator 
had issued writ of ejectment within the month 
allowed him after lodging caveat, but had not 
served writ. Applicant obtained rule nisi under 
s. 23. Held, that to take proceedings under s. 
24 means to commence proceedings, and as 
caveator had issued the writ the rule was 
discharged. In re Slack's Caveat, 5 A.J.R. 83. 
(Full Court.) 

[Tab., Act of 1862, s. 24i.]—'LaLpse— Applica- 
tion under Claims to Grant of Lands Act — Pro- 
ceeding in Court of competent jurisdiction. — 
Where a caveator under The Real Property Act 
is in a position to claim a grant under The Claims 
to Grants of Land Act his application under the 
latter Act, if made in time, is '* a proceeding in a 
Court of competent jurisdiction" within s. 24 
of The Real Property Act, and prevents his caveat 
from lapsing. In 1883 B. appealed to the Court 
for the issue of a grant to him. A caveat was 
filed by C. on the ground that he had previously 
applied under The Real Property Act for a grant 
of the same land, that B. had entered a caveat 
thereto, but that B.'s caveat had lapsed under s. 
24 of The Real Property Act as he had allowed 
three months to elapse without taking any pro- 
ceedings except applying for a grant under the 
Claims Act. Held, that the Claims Court was a 
Court of competent jurisdiction within the mean- 
ing of the section, but only where the caveator is 
in a position to apply for a grant. The right to 
apply under the Claims Act exists independently 
of the right to caveat under The Real Property 
Act, and the one right is not lost by the exercise 
of the other. Bransgrove v. Cozens, July 18, 
1894, Tas. Dig., col. 105. 

[N.Z., Act of 1885, s. 145. 1— Lapse— Pro- 
ceedings to establish title to land — Motion for in- 
junction. — Issuing a statement of claim under 
Rule 456 and serving notice of motion for in- 
junction are not " proceedings to establish title '* 
within the meaning of s. 145 of the Act of 
1885. The words in the section '* shall 
have obtained from the Supreme Court an order 
or injunction within three months " are not com- 
plied with by, within three months, giving notice 
of intention to apply for such order or injunction 
on a day after the expiration of the three months. 
ScHNAUER V. Congregational Union of New 
Zealand, 12 N.Z.L.R. 66. 

[N.S.W., Act OF 1862, ss. 21-23, 122.]— Lapse 
of caveat — Alleged fraud of applicant— Caveat 
— Limitation oj actions.— The plaintiff had 
lodged a caveat against defendant's application 
to bring land under the Act, but had allowed 
suoh caveat to lapse, and now applied for an 
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injonotion to restrain defendant from proceeding 
with his application, alleging that he had been 
guilty of fraud in suppressing certain material 
facts. The Court refused the application on the 
ground that by s. 122 (dealing with limitation of 
actions), plaintiff would have no rights against 
defendant if the certificate of title issued, and, 
consequently, had no claim to an injunction. 
Bell v, Beckman, 10 N.S.W.L.R. (Eq.) 251. 

[N.S.W., Act op 1862, ss. 21, 23 ; Amending 
Act, 1878, s. 4.]— Lapse, waiver of — Case 
ttated -Trial of issues. —F. applied to bring 
lands under the Act, and M. duly lodged a caveat. 
P. then stated a case under the Amending Act of 
1878, 8. 4. M. took no steps to keep the caveat 
aUve as required by s. 23 of the Principal Act. 
After the lapse of three months M., in pursuance 
of an order of the Court, made on the application 
of P., stated a case. The issues were tried, and 
a verdict found for M. P. then applied to the 
Court for a rule nisi for a new trial, and his ap- 
plication was refused. He appealed ito the Privy 
Council against the decision of the Court, and 
the appeal was dismissed. After these proceed- 
ings had been taken P., finding that M. had 
taken no steps to keep the caveat alive, applied 
to the Court for an order that the caveat might 
be removed, on the ground that M. had failed to 
take proceedings as provided by s. 23 of The 
Real Property Act. Held (per Darley C.J., and 
Foster J., Innes J., dubitante), that this appli- 
cation should be refused, inasmuch as P. must 
be considered to have waived his right to raise 
this point by reason of his having taken all these 
proceedings. Phillips v. Martin, U N.S.W.L.R. 
153. (Full Court). 

[N.S.W., Act of 1862, ss. 21-23. 82 ; Amend- 
ing Act, 1878, 8. 4.]— -Lapse, waiver of— Re- 
moval of lapsed Caveat. — Although a caveat 
has lapsed under s. 23 of The Real Property Act, 
the Court will make an order for its removal under 
s. 82. A caveat was lodged in 1887, and lapsed 
under s. 23 of The Real Property Act on the ex- 
piration of three months. After such lapse the 
applicant stated a case under s. 4 of the Amend- 
ing Act of 1878, and obtained an order directing 
the caveator to state his case, which he did on 
18th November, 1887. Nothing more was done 
in the matter for nearly three years, when the 
applicant now applied for an order to remove the 
caveat under s. 82 of The Real Property Act. 
Held {dissentiente, Stephen J.), that he was en- 
titled to the order, and that the fact of the ap- 
plicant having taken a step after the lapse of the 
caveat was no waiver, and created no equity in 
the caveator. In re McIntosh, 11 N.S.W.Ii.R. 
283. (FuU Court). [Sed vide Next Case.] 

[N.B.W., Act of 1862, ss. 22, 23; Act of 
1878, 8. 4.] —Lapse, waiver of. — M. applied to 
bring certain lands under The Real Property Act, 
and W. lodged a caveat against his application. 
W. took no steps to keep the caveat alive, and 
M. , more than three months after the lodging of 
the caveat, stated a case and obtained an order 
directing that W. should state her case, which 
the caveator did. Nothing was then done in the 
matter until nearly three years afterwards, when 
M. applied for an order to remove the caveat on 
the ground that it had lapsed (s. 23.) Held, re- 
versing the decision of the Full Court (11 N.S.W. 
L.R. 283), that M., by stating his case and ob- 
taining an order directing the caveator to file her 



case, had waived his rights to have the caveat 
set aside as lapsed under s. 23. Phillips v. 
Mabtin, 11 N.S.W.L.R. 163 approved. In re 
McIntosh (Wilson, caveator) (1894) 16 N.S.W. 
L.R. 70; Wilson v. McIntosh, 1894 A. C. 129. 

[N.S.W., Act of 1862, ss. 21-23.] — Lapse, 
waiver of. — On an application to set aside an 
order (whereby the Registrar was restrained 
from bringing certain lands under The Real 
Property Act), on the ground that the Court had 
no power to make the order, as the caveat had 
lapsed by reason of the notice required by s. 23 
of The Real Property Act not having been given 
to the Registrar, it was contended, first, that 
that part of the section which provides for the 
notice ^as directory, and not imperative ; and, 
secondly, that the applicant had waived his 
right to raise that point, as the caveator had 
issued a writ of ejectment, and the applicant had 
appeared to the writ. Held, that the caveat had 
lapsed by reason of the failure to give the required 
notice, and that the applicant, being unaware, at 
the time he appeared to the writ of ejectment, 
that notice had not been given, could not be said 
to have waived the point. Nicholls v. Lee, 
11 N.S.W.L.R. 122. (Full Court). 

[N.Z., Act of 1870, s. 89 ; see now Act of 
1885, ss. 145 et seq.}— Order to prevent lapse 
— Ex parte. — An order under s. 89 of The Land 
Transfer Act, 1870, to prevent the lapsing of a 
caveat, cannot be made ex parte. In re Lk 
CoMTE, N.Z.L.R. 4 S.C. 340. 

[Victoria, Act of 1866, ss. 22-24.]— Removal 
of caveat. — Service of rule nisi — Address of 
caveator.— A caveat was lodged under s. 22, and 
in it the business place of address of caveator 
was specified. Applicant obtained a rule nisi 
calling upon caveator to show cause why the 
caveat should not be removed, and the rule was 
made absolute on an affidavit that notice of the 
rule nisi had been served at the address of 
caveator. It was, however, proved that service 
had been effected by leaving notice at the address 
named after business hours. Held by Full Court 
(Barry J. dissentiente) that the provisions of the 
Act as to service must be strictly followed, and 
service of the rule nisi was bad, nor was the 
defect cured by the admission of the caveator 
that he had received it two days before it was 
returnable. Rule absolute set aside. In re 
Slack, 1 V.L.R. (L.) 319. (Full Court.) 

[N.S.W., Act of 1862, ss. 21-23, and s. 82.]— 
Removal of cavesit— Classes of caveats — (a.) 
Caveat against application to bring land under 
Act^(b.) Caveat against dealing with land under 
Act — Application of s. 82 to both classes — Sum- 
mons to caveator to show cause. — M. claiming 
to be entitled to certain land, of which he was 
not in actual occupation, applied to bring it under 
The Real Property Act, whereupon B. lodged in 
the Registrar's office a caveat under s. 21 in 
respect of portion of the said land, and also 
commenced in action under s. 23, but took no 
further proceedings for ten months, nor was the 
summons in the action ever served on M. Held, 
(Hargrave J. dissentiente) that the words " such 
caveat" in the 82nd section are to be read as if 
they were •* any caveat," and that the rule nisi 
for the removal of the caveat should be made 
absolute unless the caveator took steps to 
maintain the action in a reasonable time. Ex 
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parte Macintosh, In re Babnes, 10 S.C R. (N.S.W.) 
146. (FuU Court.) 

[N.S.W. , Act op 1862, ss. 21-23, and s. 82.]— 
Removal of caveat— ^o steps to maintain 
action, — A caveat was lodged on 21st January, 
1876. A writ of summons was issued on 28th 
April, and was renewed from time to time but 
never served. Rule nisi to remove caveat under 
s. 82 made absolute with costs. Ex parte 
Pennington, Knox 317. (Full Court.) 

[N.S.W., Act of 1862, ss. 21, 82.]— Removal 
of caveat — Indefinite statement of interest. — ^A 
caveat claiming as '* estate or interest " a " docu- 
mentary title," was held bad for not setting out 
the nature of the estate, interest, lien, or charge 
claimed by the curator, and was accordingly 
removed from the file. In re Mitchell (Adam, 
Caveator), 16 N.S.W.L.R. (L.) 123. (FuU 
Court.) 

[N.S.W., Act OF 1862, ss. 21,28.]— Removal of 
caveat— ^oiin^ encumbrances on certificate' of 
title — Private Act of Parliament — Application by 
trustees under.— The trustees appointed under 
The Underwood Estate Act having applied to the 
Registrar to bring certain lands comprised in 
that Act under The Real Property Act the Regis- 
trar refused to issue a certificate of title unless 
certain encumbrances created by the devisees 
under the will of James Underwood were noted 
on the certificate of title, and unless two caveats 
lodged against the application were removed. 
Held^undei the terms of The Underwood Estate Acty 
that the trustees took the estate freed and dis- 
charged from all the trusts or derivative interests 
arising under the will, and such interests should 
not be noted as encumbrances on the certificate 
of title. Held, also {diss., Hargrave J.), that 
where a writ has been issued and renewed, and 
there has been no service on the applicant, and 
the renewal has been in each case without any 
prcedpCy and no further proceedings have been 
taken, the caveat must be removed by an appli- 
cation under s. 82 of The Real Property Act. Ex 
parte Pennington, Knox 376. (Full Court). 

[N.S.W.] — Removal of caveat lodged 
by Attorney-General — Crown grant— Falsa 
denumstratio — Refusal to send issue to a 
jury. — On an application to remove a caveat 
which had been filed by the Attorney-General, 
on behalf of the Crown, it appeared that the 
applicants claimed the laiid by virtue of a grant 
to their predecessors in title. In the grant, 
which was a grant of 640 acres, " be the same 
more or less," the land was described as com- 
mencing at £, a fixed point, and bounded on the 
west by a line south 80 chains to D, also a fixed 
point. The line from E to D was in reality 109 
chains, and taking E to D as the western 
boundary, the land contained about 1000 acres. 
Held, that the Court, without sending the issue 
to be tried by a jury, could say that the description 
of the lengtii of hne and quantity of land was 
falsa demonstration and that the western 
boundary was from E to D, and the Court 
ordered the caveat to be removed. On an issue 
under The Real Property Act, it is not competent 
for the Crown to set up a mistake in the clear and 
reasonable language of the grant. The Bane 
OF Australasia (Applicants), The Attorney- 
General (Caveator), 15 N.S.W.L.R. (L.) 266. 
(Fidl Court). 
B 



[N.S.W., Act of 1862, s. 82; Act of 1878, 
s. 4.]— Removal of caveat — Costs — Party 
finally successful — Abortive proceedings. — The 
caveators filed a caveat on the ground that part 
of the land applied for was a public highway. 
Both applicant and caveators filed their cases 
under s. 4 of the Act of 1878, and an issue was 
settled for trial by the Court, and set down for 
hearing. In consequence of a decision of the 
Court, in another case, that a caveat could not 
be filed in respect of a road, the applicant moved 
to rescind the order sending the issue for trial, 
and to remove the caveat. The Court made the 
order, and removed the caveat on the ground 
that the caveators had no sufficient interest in 
the land, but said nothing about costs. The 
prothonotary thereupon refused to tax the appli- 
cant's bill. Held, that the application to remove 
the caveat was a proceeding under s. 4 ; that 
the applicant was the " party finally successful '* 
under that section, by which, without any special 
order of the Court, she was entitled to the costs 
of the whole proceedings, including the abortive 
proceedings with respect to the trial of an issue. 
Tierney V. LoxTON (Nc. 2), 13 N.S.W.L.R. (L.) 
115. (Full Court). 

[N.S.W., Act of 1862, s. 82; Act of 1878, 
s. 4.] — Removal of caveat^Costs —Party 
finally successful. — The caveator lodged a caveat 
against the bringing of certain land under 
The Real Property Act, claiming a portion of the 
land. The applicant, after the caveator had filed 
his case, took no steps to bring the land under 
the Act, and subsequently wrote to the caveator, 
saying that he was willing to withdraw the land 
claimed by him from his application. Held, 
that the caveator was entitled to an order 
directing the Registrar-General not to issue a 
certificate in respect of the land claimed by him, 
and declaring him the " party finally successful." 
Re Laurie (Applicant), Cohen (Caveator), 15 
W.N. (N.S.W), 168 (Full Court). 

[Victoria, Act op 1864, s. 24 ; Act of 1890, s. 
34.] — Removal of caveat — Costs— Power of 
Court to award costs on caveat proceedings. — The 
Supreme Court has power to award costs on 
applications in caveat proceedings. A summons 
in respect of a caveat against bringing land under 
the Act was dismissed with £3 3s. costs. Power 
V. Smith, 6 W.W. and a'B. (L.) 81. Qtioted with 
approval In re Annand, 17 V.L.R. 108, 12 A.L.T. 
107. 

[S.A., Act of 1861, s. 22] — Restrainmg 
applicant and Registrar — Erroneous declar- 
ation by applicant — Caveat by person in 
adverse possession— Injunction. — G. applied to the 
Registrar-General to bring certain lands under 
the Act, and in his application, pursuant to the 
Act, declared that he was seised of an estate of 
freehold of inheritance in the said land ; that he 
was not aware of any claim affecting the land ; 
that no person had any claim, estate, or interest 
at law, or in equity in possession, or expectancy 
other than one H. , to whom he had contracted 
to sell the land for £10 ; that there was no person 
in possession of the land adversely to his estate 
or interest therein ; and that the land was then 
occupied by H. As a matter of fact the land 
was then and had for twenty years previously 
been in possession of S. S. entered a caveat 
against the application and brought this action. 
Heldf that S, was entitled to an injunction to 
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restrain G. and the Begistrar-General from 
bringing the land under the Act. The object of 
the Real Properly Act is not to settle the title to 
land between adverse claimants, but to give a 
person in possession of having a good legal and 
equitable title to land a good title which he can 
transfer to a purchaser by the simple mode of 
conveyance provided by the Act and without 
going into the title, and which will enable him 
to dispossess any person who might come into 
possession of the land. Sheridan v, Gilles, 2t 
S.A.L.R. 7. 

[N.Z. , Act of 1870.]— Restraining registra- 
tion — Injunction — Caveat by perton in adverse 
possession — Statute of Limitations. — A person 
who has been in adverse possession of land for 
more than twenty years has an equity as against 
a person applying to bring the land under The 
Land Transfer Act to restrain the issue to the 
claimant of a certificate of title. Boyd v. 
MacFarlane, N.Z.L.R. 1 S.C. 347. 

[ViCT0RiA,Ac3T OP 1866, SS.24, 162.]— Restrain- 
ing Registrar — Equitable jurisdiction — 
Caveat by purchaser from former owners— Bill by 
caveator — Demurrer to bill — Possession. — A bill 
in equity alleged an equitable title in the plaintififs 
under an agreement in writing for a price paid 
with the persons originally seised of land, and 
that defendant applied to bring that land under 
the Act, whereupon plaintiffs lodged a caveat 
against the application and brought this suit 
praying for a declaration of the rights of the 
plaintiffs and an injunction. Held, on demurrer, 
that as the bill did not negative defendant's 
possession, nor show that defendant claimed 
title, or that there was any relation or 
obligation between plaintiffs and defendant the 
bill would, apart from the Transfer of Land 
Statute, have been demurrable for want of equity 
and indistinctness, and that s. 24 of Act No. 301 
does not create a new jurisdiction in Courts of 
Equity to protect persons having legal or equit- 
able titles against improper registration ; it merely 
directs such proceedings as would be right before 
according as the interest of the caveator is legal 
or equitable, and makes notice of that proceeding 
served upon the Registrar restrain him from 
acting on the application. Section 152 (giving 
power to make rules) makes it competent for the 
judges to direct the details of any special pro- 
cedure under the Act. Hodgson v. Hunter, 3 
A.J.R. 13. 

[Victoria, Act of 1866, s. 24.]— Restraining 
Registrar — Equitable jurisdiction— J5iW by 
caveator — Possession — Demurrer to bill. — There 
is nothing in the Act of 1866 enabling a plaintiff to 
transfer a legal right to a Court of Equity, or to 
compel a defendant to disclose his title. Where 
a bill was filed by plaintiff alleging legal title to 
land sought to be brought under the Act by an 
application against which plaintiff had lodged a 
caveat, but alleging nothing as to possession of 
the land, and seeking discovery of defendant's 
title and an injunction against defendant and 
the Registrar. Held, on demurrer to bill, that 
possession by defendant might be assumed, in 
which case plaintiff had his remedy by ejectment. 
Demurrer allowed. Jamison v. Quinlan, 3 V.L.R. 
(Eq.)230. 

[Victoria, Act op 1866, s. 24.] — Restraining 
Kt^istT^T— Application by tenant for life — 



Caveat by reversioner, — The plaintiff G. lent his 
mother (the wife of defendant R.) a sum of £100 
in part payment of the purchase money of certain 
land. The Crown grant was issued to R. and the 
southern half of the land was conveyed to plaintiff 
as for £100 paid. Plaintiff entered into possession 
of this part of the land, and built a house upon it. 
He afterwards lost the deed of conveyance, and 
subsequently, in August, 1870, executed a deed of 
grant of the land to R. and his wife for their 
several lives. R. kept this document in his 
possession, and some years later he and his wife 
applied to bring the land under the Transfer 
of Land Statute. Plaintiff lodged a caveat and 
commenced a suit to restrain the Registrar from 
complying with the application. Held^ that as 
there was privity between plaintiff and 
defendants (R. and wife) and the plaintiff could 
not bring an action of ejectment against the 
defendants, he was entitled to restrain the 
Registrar under s. 24. A permanent injunction 
was also granted against defendants, under the 
prayer, for general relief. Geraghty v. Russell, 
6 A. J.R. 89, 90. 

[Victoria, Act op 1866, s. 24.]— Restraining 
registration- JurisdictionofCourt — No suit or 
action by caveator — Notice to applicant unneces- 
sary. — Under s. 24 of the Act the Court has 
jurisdiction to interfere and prevent an injustice 
being done whether a suit in equity or action at 
law has been commenced or not. It is not 
necessary to serve notice of an application for an 
order to restrain the Registrar upon the person 
who is applying to bring the land under the Act. 
Notice to the Registrar is suificient. Ex parte 
Beissel, 6 V.L.R. (L.) 63, 67. 

[Victoria, Act op 1866, s. 24.]— Restrain- 
ing registration — Injunction — Lost will — 
Trial of title at law.— A. died in 1863, leaving 
a widow and six children — two daughters, 
a son W., a son (plaintiff), a son T., and a son 
(defendant). There was long in the widow's 
possession a document purporting to be the will 
of A., dated 1850, and with an imperfect attest- 
ation clause. By this certain land was devised 
to the defendant. W. died in 1868, being of full 
age, intestate, without having claimed any of 
A. 's property, and leaving plaintiff as heir-at-law. 
In 1874 the widow died, and left the land (the 
subject of the action) to the plaintiff by a will 
which was duly proved by plaintiff. In 1874 
plaintiff got administration of W.'s estate, and 
in 1878 obtained a rule to administer A. 's estate. 
In 1874 defendant A. got possession of the land 
and conveyed it to defendant H. Plaintiff 
brought this suit against defendants A. and H. 
and the Registrar, to restrain the Registrar from 
bringing the land under the Act Held, that if 
A. 's supposed will was invalid, plaintiff's title as 
heir-at-law was clear, and he was therefore 
entitled to an injunction until further order, so 
that there might be an opportunity of trying the 
title at law. Archibald v, Archibald, 6 V.L.R. 
(Eq.) 180. 

[Victoria, Act op 1866, s. 24.]— Restraining 
Registrar — How order obtained in vacation. — An 
order under s. 24, restraining the Registrar from 
bringing land under the Act, may be obtained in 
vacation from a Judge in Chambers, although 
the caveator may proceed by bill in equity. Ex 
parte Mahoney, 1 A.L.T. 132. 
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[Queensland, Act of 1866, s. 25].— -With- 
drawal of caveat — Security. — A caveat ought 
not to be employed to put a blot on the title, but 
to establish tiie right of a caveator. An order 
was made to withdraw a caveat on security being 
given to the satisfaction of the Registrar to cover 
any possible amount of claim which the caveator 
might have, such security to become void if the 
caveator took no proceedings before the lapse 
of the three months mentioned in s. 25 of the 
Act. In re Hodgson's Caveat, B.C.R., 30th 
May, 1873. Followed In re Bbamston, Ex parte 
Ede, B.C.R. 24th July, 1873. 

Withdrawal of caveat. — See also In re 
Lethbbidqe v. Mitchell, 8 N.S.W.L.R. 249 
(post (d) Trial of issues). 

(d) Trial of issues between conflicting claimants. 

[N.S.W., Act of 1862, S3. 21-23; Amending 
Act, 1878, s. 4.] — Burden of proof— Caveators 
in possession made defew^ants — Issues. — A 
caveator may put in issue any document in the 
applicant's chain of title. Quaere : Whether, 
when the caveator is in possession, The Amend- 
ing Act of 1877, s. 4, throws the onus of proof on 
the applicant. Caveators in possession made 
defendants. Re Doust, 2 N.S.W.L.B. (L.) 299. 
(Full Court) 

[N.S.W., Acts of 1862 and 1878.]— Burden 
of proof — Caveator in possession. — On an appli- 
cation to bring land under The Real Property 
Acts, when the applicant shows a complete 
documentary title, and proves that he was in 
possession within twenty years before the com- 
mencement of the proceedings, the burden of 
proof to defeat the applicant's title is on the 
caveator in possession. Solling v, Bboughton 
(No. 1), 1893 A.C. 556. 

[N.S.W., Act of 1878.] —Burden of proof— 
Caveator in possession. — In a case under The Real 
Property Act where the applicant claimed the land 
by a documentary title, and the caveator claimed 
by possession, the Court ordered the caveator to be 
plaintiff, and refused to allow an issue question- 
ing the title of the applicant. In re Mabks (appli- 
cant), Buttsworth (caveator), 10 N.S.W. (W.N.) 
182. (Full Court.) 

[N.S.W., Act of 1862, ss. 21-23; Amending 
Act, 1878, s. 4.] — Dedication — Finding 
of jury — Direction to Registrar. — Where the jury 
on an issue, under s. 4 of the Amending Act of 
1878, found in favour of the caveator that the 
land in question was a public recreation ground, 
the Court declared the land so dedicated, and 
ordered that the Eegistrar-General should make 
such entries in his books, and on any certificate 
that should be issued, and should take such 
other steps as would give effect to the judg- 
ment of the Court. Saddington v. Hackett, X 
N.S.W.L R. 155. (FuU Court.) 

[N.S.W., Act of 1862, ss. 21-23; Amending 
ING Act, 1878, s. 4.] — Dedication to the 
public — Witness de bene esse. — The applicant 
sought to register a semi-circular segment of land 
lying between the circular road of W. Crescent 
and the main road. The caveators were owners 
of allotments on the other side of the circular 
road. The following issues were ordered : — 
(1) Whether the applicant's title was good from 
a certain date ; (2) Whether the segment had 
been dedicated to the public; (3) Whether the 
portions of the segment opposite the allotments 



were respectively appurtenant thereto; (4) 
Whether the applicant's title had been destroyea 
by the Statute of Limitations. The applicant was 
made plaintiff. Qucere : Whether an order from 
the Full Court is necessary for the examination 
of a witness de bene esse in a real property issue? 
Re O'Brien, 2 N.S.W.L.R. 301. (Full Court.) 

[N.S.W., Act of 1862, ss. 21-23 ; Amending 
Act, 1878, s. 4.]— Delay— Costs.— On an appli- 
cation to remove a caveat, it appeared that the 
issues had been settled, and the caveator made 
plaintiff. The plaintiff delaying the trial, notice 
to proceed was given under The Common Law 
Procedure Act of 1853, s. 91. and, the caveator 
not setting the case down, judgment was signed. 
The Court allowed the caveator to retain his 
caveat on condition that the issues were set 
down for trial at once, and ordered the caveator 
to pay the costs of signing judgment and of the 
application. Inre Eyles, 2 W.N. (N.S.W.) 110. 
(Full Court.) 

[N.S.W., Act of 1862, ss. 21-23; Amending 
Act, 1878, s. 4.]— Equitable issue— Caveators 
out of possession made plaintiffs. — The Court will 
direct an issue to a jury as to a trust or 
other equitable question raised by caveators. 
Caveators on whom onus of proof lies, and who 
are out of possession, made plaintiffs. In re 
Rattray, 2 N.S.W.L.R. 303. (Full Court.) 

[N.S.W., Act of 1862, ss. 21-23; Amending 
Act, 1878, s. 4.] — Evidence— PZaw. — At the 
trial of a real property issue, the question being 
mainly as to the true position of the dividing 
line of two grants, a plan prepared by a surveyor 
in Government employ, but without the know- 
ledge of the plaintiff's predecessors in title, and 
also a parish map, both plan and map being in 
possession of the Lands Department, were 
tendered by defendant and rejected. Held^ that 
they were rightly rejected. Smith v. Neild, 10 
N.S.W.L R. 171. (Full Court.) 

[N.S.W., Act op 1862, s. 23 ; Amending Act, 
1878,8. 4 ]— Jurisdiction of single judge.— A 
single judge has jpropno vigor eno power to make an 
order imder The Real Property Act, s. 23, and 
the Amending Act of 1878, s. 4, restraining the 
Registrar from bringing the land under the Act ; 
and if he makes such an order as for the Full 
Court in vacation, or in a case of urgency under 
the Act 4 Vic, No. 22, s. 27, it requires 
confirmation. In re MacKenzie, 11 N.S.W.L.R. 
(C.L.) 277. (Full Court.) 

[N.S.W. , Acts of 1862 and 1878. ]— Jurisdiction 
of Court — Costs. — On an application by the 
caveator, who had filed a case for an order 
directing the applicant to file a case, the Court 
dismissed the application with costs, holding that 
it had no power to make the order. In re Wilson, 
8 W.N. (N.S.W.) 54. (Full Court.) 

[N.S.W., Act of 1862, ss. 21-23; Amending 
Act, 1878, s. 4.]— Negligence of attorney in 
not filing case — Caveat removed — Leave to 
refile caveat — Co8^.— The Court ordered the 
caveator to take the caveat off the file, on the 
ground that he had not filed his case within the 
time specified in the order of the Court in that 
behalf, but on it subsequently appearing that it 
was owing to the negligence of the attorney who 
was acting for him that the case had not been 
filed, the Court set aside the order and gave the 
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caveator ten days within which to file his case. 
Costs of this application to abide the result of 
the inquiry into the title. In re Jones, 2 
W.N. (N.S.W.) 74, 84. (Full Court.) 

[N.S.W., Act of 1862, ss. 21-23 ; Amending 
Act, 1878, s. 4.] —New trial of issues— P/atnti/ 
fails ^Amended issues. — In a real property issue 
the defendant (caveator) is not entitled to a 
verdict merely because the plaintiff fails to prove 
his title. Case ordered to be reheard with 
amended issues. Question of costs reserved ; as 
to which see same caste, 7 N.S.W.L.R. (C.L.) 369, 
post under this heading. Jones v. Hill, 2 W.N. 
(N.S.W.)11. (Full Court.) 

[N.S.W., Amending Act, 1878, s. 4.]- New 
trial of issues — Costs of — Power of amend- 
ing order—*' Party finally successful."— £ii the 
first trial of issues the jury found for defendant (see 
ante wnder this heading). The Court amended the 
issue and directed a new trial, but ^reserved the 
question of costs. On the second trial the jury 
found for plaintiff. The Court discharged a 
rule nisi for a new trial, giving plaintiff costs of 
the second trial and of the second new trial 
motion, but ordering each party to bear his own 
costs of the first trial and of the first new trial 
motion. The Court, on motion, amended the 
order by directing that the defendant should also 
pay the costs of the first trial and of the first new 
trial motion, holding that it had no power, look- 
ing at s. 4 of the Amending Act, to deprive the 
plaintiff, who was •• the party finally successful " 
of his costs. The rule of Queen's Bench, Hilary 
Term, 3 Jac. I., does not stand in the way of the 
Court so amending its order and giving a party 
the right conferred on him by statute. Jones v. 
Hill, 7 N.S.W.L.R. (L.) 869. (Full Court.) 

[N.S.W.] — Non-admission of fact by 
caveator. —The applicant's case staled a fact, 
as to which the caveator's case said : *' Do 
not know, and cannot admit." Held, that the 
caveator was entitled to an issue as to this fact 
Ex parte Thomas, 10 W.N. (N.S.W.) 35. (Full 
Court.) 

[N.S.W., Act op 1862, ss. 21, 23; Amending 
Act, 1878, s. 4.]— Procedure after trial of 
issues— Removal of caveat.— Atiei verdict in an 
issue under The Real Property Act in favor of 
the applicant, he should first ask the caveator to 
remove his caveat. Semble, if the caveat is not 
removed he should apply ex parte for an order 
removing it. Sed qucere {per Darley C.J.), 
whether any order is necessary. Kinsela v. 
Metropolitan Building Association, 8 N S W 
L.R. (L.) 277. (Full Court.) 

[N.S.W. ,AcT OF 1862,88. 21-23 ; Amending Act, 
1878, S.4.] —Res judicata— Cat;^fl« where ineffec- 
tive would be restrained in equity.— In 1869 John 
and George Lethbridge (the present applicants) 
applied to bring certain lands under The Real 
Property ^ct.alleging a title by possession for more 
than *wenty-five years. Before this, one S. had 
applied to bring the same land under the Act, 
setting up a documentary title which was 
rejected by the examiner of titles. In 1876 S. 
conveyed the land to M. (the present caveator) i 
who brought ejectment. The defendants (the 
present applicants) in that action admitted M.'s 
primd facie documentary title, but proved in 
themselves, as against such documentary title, a 
possessory title, to the satisfaction of the jury, I 



and obtained a verdict. A rule to set aside that 
verdict having been refused, M. in 1878 began a 
fresh action of ejectment, which he discontinued 
in the following year, whereupon the applicants 
signed judgment. They subsequently renewed 
their application for a certificate of title, and 
their title having been passed and the application 
advertised, M., on 25th March, 1887, lodged his 
caveat, and on 26th May filed his case, asking 
to have an issue directed to determine whether 
the applicants were entitled to the land by posses- 
sion as claimed by them. On motion for an 
order for withdrawal of caveat, Held, that the 
caveat must be withdrawn, on the ground that 
the caveator would, under the circumstances, 
be restrained in equity from trying the issue if 
directed. Section 4 of the Amending Act of 
1878 is not mandatory upon the Court to send 
any issue that may be raised for trial ; it is for 
the Court to say in each case whether there are 
facts bond fide in contest between the parties. 
In re Lethbridge v. Mitchell, 8 N.SW..L.R. 
249. (Full Court). 

[N.S.W.]— Security for costs— Applicant a 
company in liquidation— Companies Act, s. 99. — 
An applicant to bring land under The Real 
Property Act applied for an order directing a 
caveator to file his case. The caveator consented, 
but asked for security as to costs, as the applicant 
was a company in liquidation. Held, that the 
applicant was not a plaintiff within the meaning 
of s. 99 of The Companies Act. In re Angix)- 
Australian Investment, Finance and Land Co. , 
Ltd., (Campbell, Caveator), 9 W.N. (N.S.W.) 
128. (FuU Court ) 

[N.S.W., Act of 1862, ss. 21-23; Amending 
Act, 1878, s. 4.] — Settling issues — Burden of 
proof — Caveator in possession. - An application 
was made to bring land under the Act, and the 
applicant's documentary title was passed by the 
examiners. The caveator was in possession, and 
set up in his caveat a possessory title. Held, 
on motion to settle issues for trial, that the 
caveator, not having brought forward any sub- 
stantial definite objection to the applicant's docu- 
mentary title, was not entitled to an issue which 
would put the applicant to strict proof of his title, 
but was bound by his caveat and must rely on 
his 20 years' possession. A caveator in posses- 
sion is not in the same position as a defendant 
in ejectment. In re Lord, 9 N.S.W.L.E. 415. 
(Full Court.) 

[N S.W., Act op 1862, ss. 21-23; Amending 
Act, 1878, s. 4.] — Settling issues for trial — 
Burden of proof - Statute of limitations — 
Caveator in possession. — Where the applicant 
claimed certain land by Crown grant in 1819, 
and by a possessory title, and the caveator claimed 
part of the land under a grant in 1 840, the Court 
ordered the applicant to be plaintiff, saying that 
the matter was of no importance, as a real property 
issue was not like an action of ejectment. Re 
Seldon, 1 W.N. (N.S.W.) 77. (FuU Court.) 

[N.S.W., Act of 1862, ss. 21-23 ; Amending 
Act, 1878, s. 4.]— Settling issues— Stotute of 
Limitations — Series of trespassers. — In a reid 
property issue, where the caveator was in actual 
possession, and claimed the land under a posses- 
sory title, the applicant who claimed under a docu- 
mentary title was ordered to be plaintiff, and the 
issues directed to be tried were : (1) Whether the 
applicant has any title ? (2) Whether the appli< 
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oant's title has been destroyed by twenty years' 
continuous possession in the caveator (a) prior to 
the appUcation; (b) prior to the lodging of the 
caveat ? The applicant's title is not destroyed 
by the mere physical possession of a series of 
trespassers for twenty years, and an issue raising 
mat question was, therefore, refused. In re 
Bbowning, 7 W.N. (N. S. W.) 74, 113. (Full Court.) 
^ [N.S.W., Act op 1878. s. 4.]— Statement of 
issues for trial — Caveator's case — Title by 
possesHon— Objections to documentary title.— 
Any point upon which the caveator may desire 
an issue to be tried must be stated in the 
case filed by him under 41 Vic, No. 18. s. 4. 
In re Austin (Archer, Caveator), 13 N.S. W.L E 
(L.) 263. (Full Court.) 

A ^^'?J^'' ^^ "^^ ^^^2, ss. 21, 23 ; Amending 
Act, 1878, s 4.]-Stay of execution pending 

appeal. The caveators in possession having 

been unsuccessful plamtiffs in a real property 
issue under the Amending Act of 1878 
appealed to the Privy Council. The Court 
ordered a certificate of title to issue at once 
to the defendant, on his undertaking not to 
dispossess the caveator or deal with the land so 
^ng as the appeal was diligently prosecuted 
boMjNO V. Broughton, (No. 2) 8 W N (N S W \ 
45. (FuU Court) ^ ^ vv.ix. iJN.b.w.j 

A f^-^Y«A ^^ ^^ ^^^2, ss. 21-23 ; Amending 
Act, 1878. s. 4.]— Substitution of new 
^^^^.^}^Ft'^^^ ^^^^ ^^ * °ew caveator was 
substituted in an issue for that of his trustee, 
upon the terms that the new caveator should pay 
costs of the motion, and give security for the 
costs already mcurred. In re Brodziak, 2 N S W 
L.R. 305. (FuU Court.) FoUowed Jti r. Smith's 
Trustees, 4 W.N. (N.S.W.) 111. 

A^^Q^o'^'''^.?'' i^^'^' ««• 21-23; Amending 
Act 1878, s. 4.]_Two caveats-Issues for 
truU.— Where there were two caveats in respect 
of the same appHcation, the Court refused to 

fwlTu^"?.*.'^*'® *"«^ before the other, or 
tiiat both should be tried together. In re Smith's 
Trustees, 4 W.N. (N.S.W.) 111. (FuU Court) 

D. Duties op the Registrar 
[Q., Act op 1861, ss. 14, 19. 25.]— Duty of 
Registrar-General to issue certificate of 
^^% •''? '"\P^oP«^ly taken in execution. 
:;7^ ^^'^^'^^^-^^r??'^^' °^ obtaining the assent 
of the Master of Titles, is at liberty, without 
reference to the Supreme Court, to is'sie certifi- 
cates of title under s. 19 of the Act of 1861, in 
cases where land, or any estato or interest 
therem. appears to have been improperly taken 

?'nnT''''p''''^'^^ Bold under the process of the 
Court. Execution had been obtained agamst one 

L'JalrH fr?«*P*or Of l^B father's estate! 
and a writ of fi. fa issued on the judgment was 
attempted to be enforced by the sale of the iLd 
in question, to which he was entitled as heir-at- 
law. A purchaser from Baxter appUed to bring 
the land under the Act, and the Court held that 

? sTr'^Jq )17''' '"^ ^'- ^^ '' ^^^^« (No it 

1866 ss. 15, 17, 19, the Registrar, on bringing 
Wifif?^^* tenement under the Act, is not 
justified in descnbmg an easement appurtenant 



to such tenement on the certificate of title, yet 
it was held (overruling Ex parte Beissel, 5 
V.L.R. (L.) 53) that, under the combined effects 
of ss. 3 and 4 of Act of 1878, taken with Act of 
1866, s. 64, the Registrar has power to in- 
clude by designation in the certificate of title an 
easement appurtenant to the dominant tenement 
sought to be brought under the Act over land 
already under the Act. In re Byrne, Ex parte 
Metropolitan Permanent Building Societt, 10 
V.L.R. (L.) 361, 6 A.L.T. 171. (Full Court.) 

[N.Z., Act op 1885, s. 19.]— Inspection of 
title deeds lodged by applicant.— A general 
rule to the effect that a persbn satisfying the 
District Land Registrar that he has a good and 
sufl&cient reason for seeking information as to the 
nature of an applicant's title, is entitled to inspect 
the title deed lodged by the applicant with his 
application under s. 19 of the Act, between the 
time of the lodging of such appUcation and the 
acceptance or rejection thereof, is too wide ; and 
a Registrar should not allow inspection of an 
appUcant's title deeds under such general rule. 
In re Parish, 9 N.Z.L.R. 262. 

[Victoria, Act op 1866, s. 136.]— Refusal of 
application by Registrar — /SwrnwioTw to 
Registrar — Costs of summons.— The Registrar 
refused to bring certain land under the Act, 
because he adopted the construction put upon a 
devise of land by the N. S. W. Court as opposed to a 
different construction put upon the same devise by 
the Victorian Court. An appeal to the Privy 
Council was pending against the decision of the 
N.S.W. Court. Held, that the Registrar was not 
justified in his refusal, but that he should have post- 
poned the matter; as, however, the Registrar 
was the guardian of the Assurance Fund, the 
Court declined to certify that there was "no 
probable ground for such refusal " on the ques- 
tion of costs under s. 135. Ex parte Bowman, 7 
V.L.R. (L.) 314 ; 3 A.L.T. 25. (Full Court.) 

[N.Z., Act op 1885.] —Refusal of Registrar 

— No caveat — Disputed title. — The District 
Land Registrar will be supported by the Court 
in suspending the issue of a certificate of 
title until a disputed question of title can be 
tried, notwithstanding that no caveat has 
been lodged, if the result of the action might be 
to endanger the Assurance Fund. In re Nelson 
Brothers, L.R. 5 S.C. 111. 

[Victoria.]— Refusal to receive evidence 

— Discrepancy between plan and description 
of land in Crown grant — Evidence to explain. 
— An application was made to bring a Crown 
allotment under the Act, and to include in 
the certificate of title more land than by 
admeasurements and parcels was specified in the 
Crown grant. As to this surplus the applicant 
tendered evidence to show that he was entitled, 
but the Registrar refused to accept it, and refused 
the application until the applicant could show 
that the plan was correct by the Lands Depart- 
ment issuing an '* adjustment certificate." Heldy 
that the Registrar was bound to accept all 
material evidence tendered, and was wrong in 
insisting upon an "adjustment certificate "as the 
only evidence which he would receive and act 
upon. Ex parte Rowan, 9 V.L.R. (L.) 286: 5 
A.L.T. 87. (Full Court.) 

[N.S. W., Act op 1862.] —Refusal of Registrar 
— Application by purchaser — Agreement for sale 
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— Agreement that certificate of title should issue 
to purchaser— No stamp duty paid. — On an appli- 
cation to bring land under the Act, it appeared 
that the applicant purchased land under a written 
agreement with the vendor that the title should 
be brought under the Real Property Act, and that 
the certificate of title should issue to the pur- 
chaser. The title was approved by the examiners, 
and a certificate of tiUe drawn out, but the 
Begistrar refused to register it until stamp duty 
had been paid as for a conveyance of real property. 
Heldy that the Begistrar was not bound to register 
the title unless the duty was paid. The agree- 
ment for sale was the instrument by which a 
complete transfer in equity of the land purchased 
was effected, and being a *' conveyance *' within 
the meaning of s. 2 of The Stamp Duties Act^ 
ought to have been stamped as such. Ex parte 
Clissold, 5 N. S. W.L.R. (C.L.) 176. (Full Court.) 

[Q., Acts op 1864 and 1877.] —Refusal to in- 
quire into application by adverse possessor. 
— See Ex parte 0*Nbill, 7 Q.L.J. 156 (supra (B.) 
Capacity to bbino land under Act.) 

[Tab., Act of 1862, s. 110.]— Refusal to bring 
land under the Act — Summons to compel 
recorder — Practice, — Where, under s. 110, a pro- 
prietor summons the recorder to show the grounds 
of his refusal to bring land under the Act, the 
applicant is to begin, the recorder to have last 
word. In re Cook, July 12, 1878, Tas. Dig., col. 
107. 

[Tab., Act of 1862, s. 110.]— Refusal to 
bring land under Act — Appeal — Costs. — 
By s. 110 of the Beal Property Act, upon 
an application to bring land under the Act, the 
recorder, if he refuse, may be required to state 
the grounds of his refusal to issue a certificate 
and be summoned before the Supreme Court. 
Where it was objected that the recorder is only 
an implement in the hands of the Land Title 
Commissioners, and that the Court had no power 
to review their decision : Held, that as the Act 
constitutes the recorder its executive officer, and 
as regards the public it is the recorder who issues 
the certificate, his decision is reviewable by the 
Court under this section, but his costs are to be 
allowed him unless his refusal was based on no 
probable grounds. In re Fawns, June 28, 1867, 
Tas. Dig., col. 106. 

[Victoria, Act of 1862, s. 107.]— Refusal of 
Registrar to issue certificate of title— Sum- 
mons to substantiate grounds of refusal— Receipt 
for Crown grant. — The Begistrar is not bound to 
issue a certificate of title to a purchaser from a 
Crown grantee until the purchaser signs a receipt 
for the duplicate Crown grant. Summons dis- 
missed with costs. Semble (per Barry J.), it is 
the duty of the Supreme Court, which acts as the 
Exchequer Court of England does in matters of 
revenue, to protect the revenues of the Crown in 
this colony. Fitzgerald v. Archer, 1 W.W. 
and A'B. (L.) 40. (FuU Court.) 

[Victoria, Act of 1866, s. 25.] — Statute of 
Limitations — Real Property Statute, 1864 (No. 
213), ss, 17, 18, 38, 41— Equitable mortgage- 
Deposit of deeds without writing.— The Statute of 
Limitations is a good defence to an action to en- 
force a security by deposit, without writing, of 
title deeds to land, and to restrain the depositor 
and the Begistrar of Titles from proceeding with 
an application to bring the land under the Act, 
where the deposit was made more than 15 



years before action brought, and there has been 
no payment of principal or interest. Kemp v. 
Douglas, 1 V.L.B (E.) 92 followed. Babnet v. 
Williams, 16 V.L.B. 206. 

E. Miscellaneous Cases on Ppacticb and 
Pleading. 

[N.S.W., Act of 1862, ss. 21-23.] —Action for 
wrongful application — Pleading— Striking out 
counts in declaration. — The first count of 
declaration framed under ss. 21 and 23 of the 
Beal Property Act alleged that the plaintiff was 
seised and in possession of land, and that the 
defendants knew these facts, but notwithstanding, 
falsely alleged themselves to be seised and in 
possession, and thereupon applied for a title 
under the Act. The second count omitted the 
allegation that the plaintiff was seised and the 
allegation of knowledge by defendants of 
plaintiff's title. The third count alleged both 
seisen and possession, but omitted the allegation 
that the defendants were aware of either fa.ct. 
The fourth count alleged only possession in the 
plaintiff. In all other respects every count was 
the same as the first. > The Acts complained of 
were stated in exactly the same terms, and so 
was the resulting damage. Held, on motion to 
strike out three of the four counts, that the 
plaintiff must be confined to the first count, on 
the ground that the four counts were founded on 
the same cause of action, and in violation of the 
Regula Generalis, T.T., 1853 (Pleading) r. 1. 
Stockdalb v. Hamilton, 4 S.C.B. 313. (Full 
Court.) 

[N.S.W., Act of 1862, ss. 21-23.]— Action for 
wrongful application — Pleading — Demurrer. 
—The declaration framed under the 23rd section 
of the Beal Property Act by a person who had 
entered a caveat, complained that the defendants 
had put him unjustifiably to expense by falsely 
asserting title to certain land and endeavouring to 
procure a certificate of title thereof, notwithstand- 
ing the fact that he was seised and entitled as 
they well knew. Then after stating the lodgment 
of his caveat and that notice of this action had 
been duly given, the declaration alleged that the 
plaintiff had instituted it in order to estabUsh his 
title, and to obtain an order restraining the 
Begistrar-General from further proceeding in the 
matter. Held, on demurrer, that the action is 
maintainable in its present form. The defend- 
ants pleaded, first, that the plaintiff never was, nor 
is he now, seised in fee-simple of the land in 
question ; secondly, that he is not now in posses- 
sion of the said land. Held, on demurrer, good 
pleas. A third plea alleged that the defendants 
were the persons in whom the fee-simple of the 
land was vested in possession at law or in equity, 
and were jointly seised of the fee -simple of the 
land, whereupon they made application to the 
Begistrar-General and did declare that the fee- 
simple was so vested, and that they were jointly 
so seised, and did carry on proceedings for bring- 
ing the land under the Act and to obtain a certificate 
of title. Held, on demurrer, a bad plea, for not 
stating whether their title was legal or equitable. 
A fourth plea, traversing defendants' knowledge 
of plaintiff's title, also held bad. Stocedale v. 
Hamilton, 5 S.C.R. 180. (Full Court.) Sedvide 
Act of 1878, s. 4. 

[N.S.W., Act of 1862, ss. 21-23.] —Action 
for wrongful application — Pleading. — ^Where 
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the declaration, framed under s. 23 of The Real 
Property Act, alleged that plaintiff was seised 
and in possession of lands, and that defendants 
knew these facts, but, notwithstanding, falsely 
alleged themselves to be seised and in possession, 
and thereupon applied for a title under the Act, 
the Court refused to allow a new count to be 
added, resting plaintiff's case on possession only. 
Stockdale v. Hamilton, 6 S.C.R. 261. (Full 
Court.) 

[Tab.] — Appeal from Commissioners. — 
Where the Commissioners have rejected an 
application to bring land under The Real 
Property Act, and the Supreme Court is appealed 
to from this decision, the latter can only either 
uphold their decision or order the case to be 
re-tried. It has no power to order the Com- 
missioness to accept the title on the evidence 
before them, so that a caveat may be lodged 
against it, although it may express an opinion to 
that effect. Bidgb v. Becordeb of Land Titles, 
9th October, 1890, Tas. Dig., col. 103. 

[Victoria, Act of 1866, s. 25.]— Deeds 
relating to the land — Summons for production 
of — Service of summons. — ^All persons who have 
any claim upon land which is sought to be 
brought under the Act must have notice of a 
summons, issued under s. 25, to compel pro- 
duction of deeds. Ex parte Morgan, 4 A.J.B. 
117. 

[Victoria, Act op 1866, s. 27 ; repealed by 
Act, 1885, see Act 1885, s. 37.]— 
Deeds retained by Registrar — Summons for 
production o/.— Where title deeds have been 
retained by the Begistrar on bringing land under 
the Act, an order on the Begistrar for their 
production may be made ex parte. Slack v. 
Winder, 4 A.J.B. 117. An application for such 
order ought to be made ex parte, Fisher v, 
Stuart, 7 A.L.T. 46. 

[Victoria, Act of 1866, s. 25.]— Deeds- 
Summons for production of— -Solicitor's lien, — 
Where a solicitor retained deeds, claiming a Uen 
on them for costs, and an appUcation was made 
to compel their production under s. 25, held (per 
Stawell C.J.), that the matter could not be 
disposed of in Chambers under that section. In 
re Craio, 5 A.L.T. 54. 

[Victoria, Act of 1862 (No. 140), ss. 21, 22, 
23, 81.]— Jurisdiction of Judge in Chambers. 
— S. 81 of the above Act did not give a Judge in 
Chambers jurisdiction to deal with caveats 
against applications. See Caveats against 
Dealinos (F.). Re Williamson, 2 W.W. and 
A'B. (L.) 110. 

[Victoria, Act of 1866.] — Vendor and 
purchaser — Nudum pactum— Costs. — When a 
bargain for the sale of land is made, and 
the deposit paid, without any representation 
that the land is under The Transfer of Land 
Statute, or any understanding on the part 
of the purchaser that it is so, a subsequent agree- 
ment by the vendor to pay the costs of bringing 
the land under the Act is nudum pactum, though 
by mistake of the vendor*8 agent the formal con- 
tract is drawn up with conditions applying to 
land under the Act. Watson v. Watson, 12 
V.L.B. 483. 

[Victoria, Act of 1866.] — Verbal agreement 
not to lodge caveat. — C. verbally promised S., 



in consideration of £600, that he would not 
lodge a caveat against the bringing of certain 
land under The Transfer of Land Statute ; that 
he would assist S. in obtaining a certificate of 
title, and would give a transfer of his interest. 
C. carried out the contract as far as he could ; 
the land was brought under the Act, an increased 
contribution being made to the guarantee fund, 
and it was agreed that ^50 should be deducted 
from the sum to be paid to C. Held, that 
though C. could not recover on the agreement, 
as it was not in writing, he could maintain an 
action upon an account stated for the amount 
agreed to be paid him. Coeer v, Sfence, 2 
V.L.B. (L.) 273. (Full Court.) 

[Tas.] —Withdrawal of application— CoTiaent 
of Minister of Lands. — The consent of the Minister 
of Lands is not necessary to enable a person to 
withdraw his application, which is at an end on 
receipt of his letter of withdrawal by Lands De- 
partment. Ireland v. Payne, Nov. 28, 1882. 
Tas. Dig., col. 103. 

BUILDING SOCIETY. 

Covenant by mortgagor to observe rules 
of 

See Mortgage — Distress. 

Mortgage to — Writ of execution against 

mortgagor. 

See Sander v. Twiog, 13 V.L.B. 
765, 9 A.L.T. 101 ; Watson v. Boyal 
P. Building Society, 14 V.L.B. 283. 

BUILDINGS. 

Erected on land during lease — Coven- 
ant by lessor to pay for 
See Lease. 

Erected on land after deprivation 
See Eemedies for Deprivation. 

BURDEN OF PROOF. 
See Evidence. 

CANCELLATION. 

See Certificate of Title. 
See Fraud. 

Action for cancellation of certificate of 
title 

See Certificate of Title. 

When Registrar a necessary party to 
such action. 

OoLR V. Aedy, 13 V.L.R. 461. 

Of transfer void against trustee 
See Bankruptcy. 

Re WiLDASH & Hutchison, Ex parte 
MiSKiN, 1 Q.L. J. (Part II.) 47. 

CAPACITY. 

To bring land under Act 

See Bringing Land under Act. 

I'o lodge caveat against application 
See Bringing Land under Act. 
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CAVEAT AGAINST APPLICATION 
TO BRING LAND UNDER ACT. 
See Brinoino Land undeb Act. 

CAVEAT AGAINST DEALINGS WITH 
LAND UNDER ACT. 

By assignee of insolvent estate 
See Bankbuptcy. 

By equitable mortgagee 

See Mortgage — Equitable mortgage. 

Owner of easement lias no power to 
lodge 

See Easement. 

Lean v. Maurice, 8 S.A.L.R. 119. 

Right of lessee, with option to purchase, 
to lodge 
See Lease. 

Re Clark & Harvey, 2 S.A.L.R. 91. 

Action for improperly lodging — Damages. — 

Judgment for 40s. damages, without costs, not 

disturbed. See Hamburoer v. Ghapfelow, 2 

W.N. (N.S.W.) 66. 

CAVEAT AGAINST DEALINGS WITH 
LAND UNDER ACT. 

A. Form op Caveat. 

B. Duties of Registrar. 

C. Capacity to lodge Caveat. 

D. Effect and Duration. 

E. Lapse, Removal or Withdrawal. 

F. Practice. 

II.) Jurisdiction, 
(2.) Generally. 

G. Costs. (See COSTS {D.) 

A. Form of Caveat. 

[VicTORU, Act of 1890, s. 144.] — Caveat by 
second mortgagee — Transfer of land to first 
mortgagee — Certificate of title — Land under the 
Transfer of Land Act being encumbered by two 
mortgages, the first mortgagees recovered 
judgment against the mortgagor and purchased 
at the sheriff's sale the equity of redemption of 
the land mortgaged. They then obtained a 
certificate of title having endorsed upon it the 
first and second mortgages. The second 
mortgagee lodged a caveat forbidding absolutely 
any dealing with the land, and claiming an 
interest in the land by virtue of an instrument of 
mortgage. Held, that the caveat was wrong in 
prohibiting absolutely any registration or dealing 
with the land, and should be so amended that 
the nature of the caveator's claim should be 
precisely stated, and that the caveat should 
prohibit registration of dealings until after notice 
to the caveator. In re Victorian Farmers* 
Loan and Agency Co., Limited, 22 V.L.R. 629, 
18 A.L.T. 204, 3 A.L.R. 47. (Full Court.) 

[Q.,AcT of 1861.] —Registration of judg- 
ment as caveat. — G. obtained a judgment 
against P. (the registered proprietor), and en- 
tered a writ of execution upon the judgment as a 
caveat. A summons to remove the caveat was 
dismissed, on the ground that registration of the 
judgment was not a caveat within the meaning 



of the Act. Pechbt v. Crawford, B.C.R., 28tli 
June, 1871. 

[N.S.W., Act of 1862, ss. 21, 92.] —Statement 
of caveator's estate — Removal.— A caveat 
claiming as *' estate or interest," a ** documentary- 
title," was held bad, for not setting out the 
nature of the estate, interest, lien, or charge 
claimed by the caveator, and was accordingly 
removed from the file. Re Mitchell, (Adam 
Caveator) 16 N.S.W.L.R. (L.)123. (Full Court.) 

[N.S.W., Act of 1862, s. 21.]— Statement 
of caveator's estate. — ^A caveat in which the 
interest claimed was described in ihe words 
following : '* claiming estate or interest under 
declaration of trust unregistered" held suffi- 
cient. In re Thompson, (Ennis, Caveator) 8 
W.N. (N.S.W.) 120. (Full Court.) 

B. Duties of Registrar. 

[N.Z.]— EquitaWe priority.— It is not the 
duty of the District Land Registrar to determine 
questions of equitable priority. Kibbling v, Mit- 
CHELSON, N.Z.L.R. 3 C.A. 261. 

[Q., Act of 1861. J— Proceedings in equity 
—By cestui que trust.— The Registrar has no 
authority to deal with a caveat lodged by a 
cestui que trusty proceedings having been ta^en 
in Equity within three months. His jurisdiction 
is annulled. Re Bramston, Ex parte Ens, 
B.C.R., 31st May, 3rd June, and 24th July, 1873. 

[Q., Act of 1861, ss. 98-102 ; and Act, 1877, ss. 
38-40.]— Refusing to receive caveat— ilfi«/ea«- 
ance.— The Registrar of Titles is not liable for 
misfeasance in refusing to receive a caveat lodged 
after the expiration of the time prescribed by the 
notice, but before the issue of the certificate of 
title. He should, however, pay attention to such 
an application, and make inquiries, in order to 
protect the Assurance Fund. Queensland Trus- 
tees Limited v. Registrar of Titles, 5 Q.L.J. 
46. (Full Court.) 

C. Capacity to Lodge Caveat. 

[Q., Act of 1861, ss. 30, 44, 82, 87, 100.]— 
Assignee of insolvent — Caveat against tale 
of property of insolvents wife — Life interest 
of husband— Fraud— 2B Vic., No. 25, s. 88. 
—Where land under The Real Property Act is 
registered in the name of a married woman, the 
husband has a life interest in the rents and 
profits, and the land cannot be transferred with- 
out his concurrence. Where a husband transfers 
land to his wife before insolvency, the registration 
of the wife as proprietor is fraudulent and void 
as against the official assignee, who may lodge a 
caveat against the sale of such land. In re 
McLeod, 1 S.C.R. (Q.) 173. (Full Court.) 

LQ., Act of 1861.]— Cestui que trust— A 
cestui que trust is not necessarily disqualified 
from lodging a caveat. Re Hodgson's Caveat, 
No. 8, 774, B.C.R., 30th May, 1873. Followed 
In re Bramston, Ex parte Ede, B.C.R., 24th 
July, 1873. 

[N.Z., Act of 1870, s. 88.] —Cestui que 
trust — Unwritten trust— Summons for removal of 
caveat. — A wife alleging that her husband had 
invested her money, held upon trusts not com- 
mitted to writing, in the purchase of land under 
The Land Transfer Act^ and upon mortgage, has 
a right to enter a caveat to protect her interests ; 
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and, pending the trial of an action, the Court 
will appoint the Begistrar a receiver of the rents 
and profits. D'Albedhyll v. D'Albedhyll, 
N.Z.L.R., 3 S.C. 391. 

[N.S.W., Act op 1862, s. 81.]— Claimant 
anterior to Crown grant. — A claimant by title 
antecedent to issue of original certificate cannot 
lodge a caveat under s. 81. Ex parte Inwood, 
14 S.C.R. 631. 

[N.S.W., Act OF 1862, s. 81.] —Commissioner 
of stamps. — The Commissioner of Stamp Duties 
cannot lodge a caveat under s. 81 of The Real 
Property Act of 1862. In re Wallis, 2 W.N. 
(N.S.W.) 68. 

[N.Z., Act OF 1870.]— Equitable mortgagee— 
Mortgage not in Jorm in schedule. — A registered 
proprietor of land under the Land Transfer Act, 
verbally agreed to give a mortgage to his creditor, 
and handed him the Crown grant. The owner 
died, and the administratrix executed a mortgage 
deed not in the form required by the Act. The 
land was sold by the sheriff under a writ of sale 
in a suit against the administratrix. The sheriff 
executed a transfer of the land which could not 
be registered without the Crown grant. The 
mortgagee lodged a caveat to protect his interests. 
Held, that he had an interest to support his 
caveat, which, therefore, would not be removed. 
Neal 17. Adams, N.Z.L.R. 4 S.C. 177. 

[N.Z., Act op 1886, s. 138.]— Interest in 
proceeds of sale of land.— Section 138 of The 
Land Transfer Act, 1886, gives a caveating 
capacity to any person having an interest in the 
proceeds of the sale of land under the Act. In 
re BiBLFELD, 12 N.Z.L.R. 696. 

[S.A., Act op 1861.] —Judgment creditor. 
— A creditor on a judgment of the Supreme Court 
has no caveating capacity under The Real Property 
Act, 1861. In re Palmeb's Caveat, 6 S.A.L.R.80. 
(Full Court.) 

[S.A., Act of 1861.]— Lessee with right 
of purchase — A lessee with right of pur- 
chase is not entitled before time for payment 
of purchase money has arrived to caveat against 
his landlord dealing with the property. In re 
Clabk and Harvey, 2 S. ^.L.R. 191 (Full Court). 
Seduidtf Rutu Peehi v. Davy, 9 N.Z.L.R. 134, 
tub Leases infra, 

[Victoru, Act op 1866, s. 116.] — Mortgagor. 
— An owner of land subject to a mortgage is a 
person entitled to lodge a caveat against a deal- 
ing by the registered mortgagee. Davibs v. Heb- 
bebt, 11 V.L.R. 386; 6 A.L.T. 19. (Full Court.) 

[VicTOBU, Act op 1890, s. 146.] —Next-of-kin 
of lunatic. — The committee of a lunatic resident 
in England had power given him by the English 
Courts to sell the property of the lunatic in Vic- 
toria. The next-of-kin of the lunatic lodged a 
caveat to prevent any dealings in respect of the 
land. The attorney-under-power of the commit- 
tee of the lunatic applied by way of motion to 
have the caveat removed. Held, that the attorney- 
under-power was entitled to make the application 
and that the next-of-kin had no power to lodge 
the caveat. In re Annand, 17 V.L.R. 108 ; 12 
A.L.T. 107. (Full Court.) 

[N.S.W., Act op 1862, ss. 81, 116, 126.] — 
Person deprived by error — Erroneous certifi- 
cate.— Jl caveat under s. 81, enjoining the regis- 
jkesed proprietor against dealing with the land, 



may be filed by a person who claims to be en- 
titled to land erroneously included in the certi- 
ficate of such registered proprietor in cases where 
the caveator had no notice of the granting of 
such certificate. The proper mode of testing 
such claim is by ejectment under s. 116, but the 
caveat against dealings may also be lodged as 
ancillary to the proceedings in ejectment. Ex 
parte Sollino : Chisholm, caveator ; Ex parte 
SoLLiNO ; Hay and Nobton, caveators, 14 N.S.W. 
L.R. (L.) 399. (FuU Court.) 

D. Effect and Dubation. 

[Q., Act op 1861.] — Effect.- The only entry 
that can notify or protect a claim seems to 
be a caveat. A caveat is not actual or con- 
structive notice to all the world of a claim, 
and the statute makes provision for actual 
notice to the person whose estate it affects. The 
caveat, however, prohibits any subsequent dealing 
under the Act, and with greater force outside 
the Act, in derogation of the claim it protects, if 
it is well founded. In re Wildash and 
Hutchison, 1 Q.L.R. (Part U.) 60. 

[N.Z., Act op 1870, ss. 41, 88, 89.]— Effect- 
Priority of registration — Equitable jurisdiction of 
Court — Might of caveat, — A caveat does no more 
than suspend the entry of an instrument pre- 
sented for registration ; it cannot affect priority 
of registration. Semble, that the Land Transfer 
Act does not exclude the equitable jurisdiction of 
the Court to deprive an appUcant for registra- 
tion of an advantage unduly gained. Held (by 
Prendergast CJ., and Richmond and Williams 
J J. ; GUliesJ., dissenting), that the right of 
caveat conferred by s. 88 of the Land Transfer 
Act, 1870, was not limited to lands in settlement, 
but extended to any interest in registered lands. 
EissLiNO (District Land Registrar) v. Mitchel- 
80N, N.Z.L R. 3 C.A. 261. 

[Q., Acts op 1861-1877.]— Effect — 2^o«»ce— 
Further advances on mortgage, — The mere lodg- 
ing of a caveat is not notice of a claim to the 
land affected. A caveat does not affect dealings 
with property outside the Real Property Office. 
It is unnecessary for a registered mortgagee 
under a mortgage providing for further advances, 
who has had no notice of the caveat, to search 
the register before making a fresh advance. 
Queensland Tbustees v. Reoistbab op Titles, 
6 Q.L. J. 46. 

[N.Z., Act op 1870.] — Effect — Lac/i€«. — 
A caveat lodged under the Land Transfer Act 
will not help a plaintiff who has lost his right 
through laches. Where a plaintiff seeks specific 
performance of an executory contract relating to 
mining property a brief delay in asserting his 
rights will be fatal to his claim. Butleb v. 
Saddle Hill G.M. Co., N.Z.L.R. 2 S.C. 296. 

[S. A., Act op 1861.] —Expiration— C«rti/icat« 
obtained by fraud — Cancellation— Parties.— A 
bill of complaint, filed for the purpose of setting 
aside a certificate of title obtained by fraud, set 
out, that a caveat had been lodged, forbidding 
the transfer of or other dealing with the land 
comprised in such certificate of title, the time for 
expiration of which caveat had been extended by 
judge's order "until 14th August, 1878"; that 
at noon on 14th August, 1878, an interim order 
had been obtained restraining all dealing with 
such land; that at 1 o'clock on the same date the 
Registrar-General had registered a transfer of the 
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said land ; and that a further caveat had heen 
lodged which the Begistrar threatened and 
intended to disregard. Held^ that the caveat 
expired on the first moment of the 14th August, 
and the Hegistrar-General had only exercised his 
duty in registering the transfer as above 
mentioned. That no facts were stated to support 
his alleged threat to disregard the caveat, and 
that he was not properly made a party to the 
suit. BioGS V. Waterhoube, 12 S.A.L.B. 76. 

[Victoria, Act op 1866, ss. 116, 117.]— Exten- 
sion of duration --Farmofjudge^t order. — Section 
117 of the Act provides that caveats lodged under 
the provisions of the preceding section shall 
(with certain exceptions) be deemed to have 
lapsed upon the expiration of 14 days after notice 
given to the caveator of an application by the 
proprietor to deal with the land. But the section 
gives power to a judge upon application made 
before the expiration of that period to make an 
order delaying the registration of a dealing with 
the land. Heldf that the judge's order must 
shew upon the face of it that it was made within 
the period named, and such fact must also appear 
in the affidavit upon which the order is made — 
otherwise the order is bad. In re Wise, *2 V.B. 
(L.) Ill ; 2 A.J.B. 69. (Full Court.) 

E. Lapse, Bemoval or Withdrawal. 

[N.Z., Act of 1886, s. 146.]— Lapse— 
Abandonment of claim — Purchaser. — ^Where a 
lease registrable under the provisions of the Land 
Transfer Act is not registered, and the lessee 
to prevent the sale of the premises lodges a 
caveat which he afterwards allows to lapse, and 
a transfer is registered, the purchaser is entitled 
to treat the claim set up in the caveat as 
abandoned. Semhle^ specific performance cannot 
in such a case be enforced by the lessee against 
either purchaser or vendor. Howell v. Union 
Bank, Limited, 6 N.Z.L.B. 667. 

[N.S.W., Act op 1862, ss.21, 82.]— Removal 
—Statement of caveator's estate or interest- 
Registration of Deeds Act, s. II— Priority.— A 
caveat in which the interest claimed was described 
in the words following : " Claiming estate or 
interest, one-half interest under declaration of 
trust, unregistered," was held sufficient, but the 
caveat was removed on the ground that a 
registered instrument took priority over the 
caveator's unregistered instrument. In re 
Thompson (Erwin, Caveator), 8 W.N. (N.S.W.) 
120. (Full Court). 

[S.A., Act of 1861; Amending Act, 1878, 
s. 67.] — Removal — Deposit of certificate 
of title— Unregistered mortgage.— hi February, 
1872, C.F., the registered proprietor of cer- 
tain land under The Real Property Act, de- 
posited his certificate of title with his 
son W.F., as surety for a debt of £70, then 
due by C.F. to W.F. In May, 1876, C.F. 
mortgaged the same land with other land to D. 
and E. , but this mortgage was never registered; 
In February, 1879, C.F. executed a memorandum 
of transfer of the land in question to W.F., and 
D. and E. lodged a caveat with the Begistrar- 
General forbidding the registration of any instru- 
ment affecting the land. W.F. thereupon took out 
a summons calling upon D. and E. to show cause 
why the caveat should not be removed. W.F., 
at the time of taking the transfer, had no notice 
of the unregistered mortgage. Heldj that the 



unregistered mortgsige was only binding on C.F. 
and D. and E. , the immediate parties thereto, 
and not on W.F., and that the caveat must be 
removed. Semblct that even if W.F. had, at the 
time of taking the transfer, notice of the registered 
mortgage he would not have been affected by it, 
and would dtill have been entitled to have the 
caveat removed. Fbiebe v. Cullen, 13 
S.A.L.B. 86. 

[N.Z., Act op 1886, ss. 144, 146.] —Removal 
— Laches — Agreement for lease — Diligence in 
enforcing. — Where a person claims the right to 
specific performance of any contract involving 
an interest in land under the provisions of The 
Land Transfer Act, and enters a caveat to protect 
that interest, he must with reasonable diligence 
go on to assert the right claimed, or the Court 
will order the caveat to be removed. In re 
Thomson and Chipps, Ex parte Findlat, L.B. 
6 S.C. 62. 

[VicTORU, Act OF 1862, s. 80 ; cp. Act op 1866, 
s. 116.] — Removal — Claim of specified amount. — 
A caveat was lodged claiming a lien on the land 
intended to be dealt with for a specified sum. 
On summons by the applicant to the caveator, 
the affidavits filed in support of the caveat also 
set up an absolute claim to the land under a trust. 
Heldf that the caveat could not be extended to 
include the larger claim, and that it should be 
removed on payment of the specified sum. Ex 
parte Lyons, 1 W.W. & a'B. (L.) 119. 

[Victoria, Act op 1866, s. 117.] — Removal — 
Summons— Order on. — On an application, under 
8. 117, by the registered proprietor of land to 
have a caveat removed, the Court will not order 
its removal where there is a conflict of testimony, 
but may order that such caveat be removed, 
unless steps are taken to establish caveator's 
title within a certain time. Ex parte Vincent, 
12 V.L.B. 666. (Full Court.) 

[Q., Act op 1861, s. 99.]— Withdrawal.— No 
one but the person who lodges a caveat can 
withdraw it. In re Beauchamp, Ex parte Eeane. 
1 S.C.B. (Q.) 161. 

[Q., Act OP 1861, s. 99.]— Withdrawal— In- 
junction. — An order was made against the defen- 
dant for the withdrawal of a caveat within one 
month, which period was considered ample time 
for a bill to be filed in Equity for an injunction 
against dealing with the land, costs to be allowed 
to the plaintiff unless an injunction be obtained 
on notice within one month. Commercial Bank- 
ing Co. OP Sydney v. Henry, B.C.B., 28th Sept., 
1871. 

[Q., Act op 1861, s. 99.]— Withdrawal.— The 
Begistrar-General lodged a caveat forbidding the 
registration of any memorandum of transfer or 
other instrument affecting land. D. took out a 
summons for the withdrawal of the caveat against 
the person lodging the caveat. Held^ that the 
judge had jurisdiction to hear the summons under 
s. 99, and that the burden of proving an appli- 
cant's title to be bad rested on the opponents, 
and following the case of the Commercial Bank- 
ing Co. of Sydney v. Henry (B.C.B , 28th Sept., 
1871), the caveat was ordered to be withdrawn 
within two months, unless an injuncticm should 
be obtained in the meantime. In re Dayxn- 
port's Caveat, No. 738, B.C.B., 19th Feb., 1878. 
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[Q., Act of 1861, s. 11 (6).] —Withdrawal- 
Caveat on behalf of Crown. — A caveat was 
lodged by the Attorney-General, by the instruc- 
tion of the Crown Solicitor, against any dealing 
with lands in certain Crown grants, on the 
ground that Her Majesty the Queen claimed an 
interest in the lands in question, and that the 
lands had been obtained by D. and others in 
fraud of the land laws of the colony. D. took 
out a summons, calling on the Attomey-Gieneral 
to show cause why the caveat should not be 
withdrawn. The caveat was ordered to be with- 
drawn by the Begistrar-General. In re Daven- 
P0RT»s Caveat, No. 775, B.C.R., 28th April, 1873. 

[Q., Act of 1861. ss. 11 (5).]— Withdrawal- 
Caveat lodged by iRtgistrar— Extension of time. 
— The object of a caveat is not to supersede the re- 
gular proceedings of the Court, but to give time for 
the application of the procedure of the Court. If 
the time for withdrawing the caveat (usually one 
month) is too limited, an application can be 
made to the judge on special affidavits to extend 
it. In re Davenport's Caveat, No. 776, B.C.R. , 
28th AprU. 1873. 

[Q., Act of 1861, s. 99.]— Withdrawal- 
Extension of time.— If the time fixed by the 
Court for the withdrawal of a caveat is too 
limited, application can be made on special affi 
davits to extend it. Where there is no evidence 
that the time was insufficient, and no proceed- 
ings have been taken within the time, an order 
will be made for the withdrawal of the caveat. 
In re Davenport's Caveat, No. 776, B.C. R., 28th 
Aprn, 1873. 

[Q., Act of 1861, s. 99.] —Withdrawal— Res 
judicata. — The above caveat was accordingly 
withdrawn and another lodged by tbe Attorney- 
General, on behalf of the Crown, in the same 
matter, but the Court ordered that caveat to be 
withdrawn by the Registrar- General, on the 
ground, that the matter was res judicata. Re 
Davenport's Caveat, No. 780, B.C.R. 14th May, 
1873. 

[Q., Act op 1861, s. 99.]— Withdrawal— 
Onus probandi— Delay, — The onus probandi is 
upon those who seek to withdraw a caveat ; but 
this onus must not be confounded with the burden 
of proving a title. If the caveator's title is 
displaced, the person who takes out the summons 
must succeed. There must be a colorable title 
shown by the caveator —i.e., a fairly arguable 
title, such a title as the Court or a judge will not 
undertake to dispose of summarily. After 
lodging the caveat, the caveator should not lie by 
until it is decided, but should show due diligence in 
collecting the facts on which he relies, and bring 
them before the judge. In re Hodgson's Caveat, 
No. 773, B.C.R. 30th May, 1873. 

F. Practice. 

(1) Jurisdiction, 

[N.S.W.,Act of 1862, s. 82.]— Jurisdiction 
— Removalr— Appeal— Notice, — The Court has no 
power to delegate its functions to one of its 
members, and a single judge cannot therefore by 
delegation sit as the Court under s. 82 of The 
Real Property Act, but sits as a judge. No 
appeal lies from an order made by a judge under 
8. 82 of The Real Property Act, The Court has 
an inherent jurisdiction to, and will always, 
entertain an appeal from, the decision of a judge 



sitting in Chambers upon a matter of procedure, 
but the question of removal of a caveat is not one 
of procedure. Notice of an application to rescind 
an order obtained by a caveator restraining the 
Registrar-General from dealing with land until 
further order should be given to the caveator. 
In re Knight, 18 N.S.W.L.R. (L.) 316, 14 W.N. 
(N.S.W.)66. (Full Court). 

[N.Z., Act op 1885, ss. 144, 191.] — Jurisdic- 
diction of Supreme Court— Caveat 6^ Regis- 
trar — Lis pendens— Assurance Fund — Removal of 
caveat by Registrar— Summxms — Parties,— Where 
a certificate of title has been issued to an appli- 
cant proprietor, the fact of the pendancy of an 
action which may result in a claim on the As- 
surance Fund, does not justify the District Land 
Registrar in lodging a caveat to prohibit dealings 
with the land. Where no fraud, concealment, or 
misdescription is suggested, it is not open to the 
Crown or its officers to call the title in question 
or restrain the transfer of the land. When the 
District Land Registrar has lodged a caveat, the 
Supreme Court has power on summons to order 
its removal. Where a caveat has improperly 
been lodged by the District Land Registrar, the 
Court can order its removal, not only at the in- 
stance of the certificated owner, but also at the 
instance of a purchaser from him. Such a pur- 
chaser is not. within the terms of s. 144, a regis- 
tered proprietor, nor an applicant ; but his case 
falls within s. 191, as he has a right of redress, 
and the Registrar has a correlative duty. The 
Court is not bound to look within the four comers 
of The Land Transfer Act for all the rights of 
property. Such rights as subsisted before the 
Act will generally be protected by the Court, and 
if machinery be not provided, the Court will use 
its ordinary powers. In re Tanner, N.Z.L.R. 5 
S.C. 102. 

[N.Z.. Act op 1885, s. 144.] —Jurisdiction— 
What questions will be determined on summons 
for removal— Interest to support caveat— Interest in 
land — Agreement to supply timber- Company — 
Ultra vires. — By clause 3 of the Memorandum of 
Association of a Railway Company its objects 
were defined to be, inter alia : (a) k)l the pur- 
poses mentioned in The Railways Construction 
and Land Act, 1881 ; (b) to acquire by purchase, 
or under the provisions of the said Act or other- 
wise, lands and other property, real or personal, 
within the district through which the railway was 
to be constructed, and to sell and dispose of the 
same for profit and for the benefit of the com- 
pany ; (c) to do all other things incidental or 
conducive to the attainment of the objects afore- 
said. The railway co. entered into an agree- 
ment with a timber company by which it agreed 
to sell to the latter all the kauri timber upon the 
lands to be acquired by it under the said Act, such 
timber to be cut into logs of a certain minimum 
length and girth, and to be delivered into booms in 
the Wairoa River. The agreement also provided 
that no kauri land should be sold by the railway 
Co. without the assent in writing of the timber 
company. The timber company having, in order 
to protect its rights under the agreement, lodged 
a caveat under The Land Transfer Act of 1885 
against lands of the railway co., the latter 
took out a summons under s. 144, calling upon 
the caveators to show cause why the caveat 
should not be removed. By consent, the matter 
was adjourned from Chambers into the Supreme 
Court (in Banco), and thence removed into the 
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Court of Appeal. Heldj per curiam (Bichmond, 
Gillies, Williams, and Denniston JJ.), that the 
Court was in the same position as the judge in 
Chambers before whom the matter was first 
brought ; that if the agreement on the face of it 
affected an interest or estate in the land, the order 
would be that the caveat remain on a sufficient 
time to allow of an action being brought to en- 
force it, but that the Court could not go on 
to decide summarily the question as to the 
validity of the agreement except by consent of 
the parties. The parties having consented to this 
matter being dealt with summarily: Held, per 
curiam^ that the agreement was ultra vires of the 
railway co., and the caveat must be removed. 
Per Gillies J. : That, assuming the agreement to 
have been valid, it would have conferred no such 
estate or interest in the land as would have en- 
titled the timber company to lodge a caveat. Sed 
qtuerej Whether this would have been so, per 
Gillies and Denniston JJ. In re Kauri Tihbeb 
Co. (C.A,) 7 N.Z.L.R. 452. 

[N.S.W., Act of 1862, s. 82.]— Jurisdiction 
of the Equity Court — Summons to remove caveat 
— Supreme Court or a judge thereof. — Quaere, 
whether the Supreme Court in its equitable 
jurisdiction has jurisdiction to remove a caveat 
under s. 82 of The Real Property Act. The chief 
judge in equity as one of the judges of the 
court has jurisdiction under s. 82, provided the 
summons is issued in the manner provided by 
R. 11 of the Common Law Bules of February 
28, 1856. In re Lee's Caveat, 15 W.N. (N.S.W.) 
40. 

[Victoria, Act op 1862 (No. 140) ss. 21, 22, 23, 
81.]— Jurisdiction of judge in chambers — 
Caveats against applications — Caveats against 
dealings.— Section 81 of Act No. 140, does not 
give jurisdiction to a judge in chambers to deal 
with matters of such vast importance as might 
arise under a caveat against the first bringing of 
land under the operation of the Act. That 
remedy only applies in the case of caveats as to 
dealing with &nd under the Act, and not to 
caveats under ss. 21, 22, 23. In re Williamson, 
2 W.W. and a'B. (L.) 110. 

[N.B.— Section 81 of Act No. 140, did not give the 
power of summoning the caveator contained in s. 23 of 
Act No. 301]. 

[Victoria, Act op 1866, s. 117.] —Jurisdiction 
of judge in chambers— Judicature Jet, 1883, 
8. 10 (7) — Remxyval of caveat.— When the Full 
Court is not sitting, a judge in chambers, if satis- 
fied with the urgency of the matter, may hear 
and determine an application to remove a caveat. 
In re Johnson, 10 A.L.T. 1. 

[Victoria, Act op 1866.] —Jurisdiction ot 
County Court.— Has the County Court jurisdic- 
tion to deal with matters arising out of caveats 
under the Act? McClusket v. Frame, 13 
V.L.E. 93. 

[N.Z., Act op 1885, s. 146.] —Registrar of 
Supreme Court extending time — The Supreme 
Court Practice and Procedure Acts Amendment 
Act, 1893, s. 4— Jurisdiction. — A Begistrar of the 
Supreme Court sitting in chambers under s. 4 of 
The Supreme Court Practice and Procedure Acts 
Amendment Act, 1893, has jurisdiction to 
entertain an application for an order to revive 
caveat which s. 146 of The Land Transfer Act, 
1885, provides shall be made to the Supreme 



Court, or a judge thereof. In re McLean, Ex 
parte The Bank op New South Wales, 16 
N.Z.L.B. 470. 

(2) Generally. 

[N.Z., Act op 1886, s. 147.]— Action for 
lodging caveat without reasonable cause — 
The Railway Construction and Land Act, 1881 — 
Railway company — Agreement to sell timber — 
Presumption of legal knowledge - Burden of proof . 
— A railway company entered into an agreement 
with a timber company for the sale to the timbei^ 
company of all kauri timber on the lands selected 
by the railway company under The Railways 
Construction Act, 1881, the timber to be cut into 
logs of a specific size by the railway company, 
and transported to a certain place for delivery. 
The agreement also provided for certain advances 
of money to be made by the timber company to 
the railway company for the purposes of railway 
construction, such advances to be secured by 
mortgages over the lands acquired. Subse- 
quently, the timber company refused to advance 
the money required by the railway company 
under the agreement, on the ground that this 
stipulation was outside the borrowing powers of 
the railway company. The railway company 
thereupon gave notice terminating the agreement, 
and the timber company lodged a caveat, under 
The Land Transfer A ct, 1885, against the lands 
selected. The railway company obtained an 
order of the Court of Appeal for the removal of 
the caveat, the Court holding that the agreement 
entered into was ultra vires of the railway 
company, which was not authorised by its 
memorandum of association to sell the timber in 
the manner provided for by the agreement. 
(See In re Kauri Timber Co. supra.) In 
an action brought under s. 147 of The Land 
Transfer Act, 1885, for damages sustained by the 
railway company through the timber company 
lodging the caveat without reasonable cause. 
Held : (1) That persons in dealing with a corporate 
body are not bound to make themselves acquainted 
with the legal effect of every word contained in 
the memorandum of association; (2) That in 
the present case, though the plaintiffs had not 
the power to cut the timber and sell it as a 
chattel, they could sell it when unsevered from 
the soil ; (3) That the distinction which arose 
between the power possessed by the plaintiffs to 
sell the standing timber to be cut by the vendee, 
and not having the power to cut and sell it them- 
selves, required more legal knowledge than could 
reasonably have been expected from the defen- 
dants ; (4) That the burden of proof lies with 
the party alleging the want of reasonable cause, 
and that the circumstances of the present case 
showed no want of reasonable cause on the part 
of the defendants. Eaihu Valley Bailway 
Company, Limited v. Eaubi Timber Company, 
Limited, 11 N.Z.L.B. 403. 

[Victoria, Act of 1866, s. 117.]— Affidavit — 
When to he filed— Caveat — Removal of— Sum- 
mons, how signed. — On an application to remove a 
caveat it is not necessary that the summons 
should be signed by the judge in chambers — the 
signature of the associate is sufficient. Nor is it 
necessary that an affidavit in support of such 
summons should be filed upon the issue of the 
summons. It is sufficient if it be filed a reason- 
able time before the return of the summons. 
In re Wall, Ex parte Peabsok, 13 V.L.B. 484 ; 
9A.L.T. 43. (Full Court.) 



Digitized by 



Google 



67 CAVEAT AGAINST DEALINGS WITH LAND UNDER ACT. 58 



[Victoria, Act of 1886, s. 117.] —Appeal— 
Dismissal of action by caveator— Iniunction 
pending appeal, — Where a caveat had been lodged 
agamst the registration of a transfer and an 
action in support of it had been dismissed, but an 
appeal from such dismissal had been lodged, the 
Registrar was restrained from registering any 
dealing by the transferees, and the transferees 
were restrained from dealing, pending the 
determination of the appeal, on security being 
given to indemnify them against any damage 
arising from such restraint should the appeal be 
dismissed. Rismondo v, Rismondo, 12 V.L.R. 1. 
(Full Court.) 

[N.Z., Act op 1870, s. 89 ; cf. Act op 1885, 
s. 145 et seg.] — Ex parte order. — An order 
under s. 89 of The Land Transfer Act, 1870, to 
prevent the lapsing of a caveat, cannot be made 
ex parte. In re Le Comte, N.Z.L.R., 4 S.C. 340. 

[Victoria, Act op 1890, s. 145.]— Motion or 
summons. — Proceedings under s. 145 of the 
Victorian Act of 1890, for removal of a caveat, 
may be taken either by way of motion or 
summons. In re Annand, 17 V.L.R. 108, 12 
A.L.T. 107. (Full Court). 

[N.S.W., Act of 1862, s.s. 33, 81, 126.] — 
ProccdvLTe— Foreshore — The caveator had leased 
for 21 years, with the right of renewal for a like 
period from the then owners about the year 1862 
a portion of land at North Shore, bounded by 
high water mark. Dibbs purchased the land, 
and subsequently obtained a Crown grant of the 
fbreshore. In 1876 he procured a certificate of 
title of the purchased land. In 1879 Dibbs 
conveyed the purchased land and the foreshore to 
his son, T. B. Dibbs, who took out a single certifi- 
cate of title for both. In 1882 the caveator gave 
notice of renewal of lease of land including the 
foreshore. T. B. Dibbs refused to include the 
foreshore, and the caveat was then lodged to 
prevent him dealing with it. The renewal of the 
lease was noted on the certificate of title. Held, 
that filing of caveat was improper, and the 
caveator should have proceeded under s. 126. In 
re Hayton, Ex parte Dibbs, 1 W.N. (N.S.W.) 17. 
(Full Court.) 

[N.Z., Act of 1885, s. 144.] —Procedure 
— Summons — Action for specific relief. — A 
claim by a caveator to have a lease executed 
in accordance with an agreement made by a 
former registered proprietor will not be decided 
on summons under s. 144 of The Land Transfer 
Act, 1885. The proper remedy is an action for 
specific relief. In re Thomson and Chipps, Ex 
parte Findlat, N.Z.L.R. 5 S.C. 52. 

N.Z., Act of 1870, ss. 88, 89, 115.]— Pro- 
cedure — Summons for removal — Confiicting 
evidence — Necessity for suit — Extension of 
caveat — Undertaking as to damages. — Where 
a lessee of land under the provisions of The 
Land Transfer Act has lodged a caveat to 
prevent the registration of a transfer of the fee- 
simple by his lessor to a stranger until his lease 
has been registered, the Court will not adjudicate 
on conflicting evidence offered by affidavits as to 
the right of either party to priority of registra- 
tion, but will, if necessary, extend the caveat so 
as to enable the caveator to institute a suit to es- 
tablish his rights, he giving an undertaking as 
io damages. In re Ens, N.Z.L.R. 1 S.C. 258. 



[Victoria, Act op 1890, s. 145.]— Procedure 
—Summons to show cause why caveat should not 
he renewed. — Caveat duly lodged by person en- 
titled to lodge. — An application by a registered 
proprietor for the removal of a cav'eat, on the 
ground that it would interfere with some intended 
future dealings with the land, will not be enter- 
tained by the Court when it is admitted or shown 
that the caveat has been lodged in accordance 
with the Act and by a person entitled to lodge it. 
In such a case the registered proprietor should 
not seek to remove the caveat, but should leave 
it to the caveator to support his claim upon re- 
ceiving notice that the registered proprietor has 
applied for the registration of a transfer or other 
dealing in accordance with the provisions of s. 
145. In re Talbot and Kelly. 13 A.L.T. 270. 
(FuU Court.) 

[Victoria, Act op 1866, s. 117.] —Procedure 
— Removal.— Where it is sought to remove a 
caveat, the proper course to adopt is to obtain a 
summons from a judge in Chambers, returnable 
before the Full Court, callmg upon the caveator 
to show cause why the caveat should not be re- 
moved. Ex parte Vincent, 8 A.L.T. 5. (Full 
Court.) 

[Victoria, Act op 1866, ss. 42, 117 ]— Specific 
performance — Caveat — Vendor must remoi^e 
caveat. —The lodging of a caveat against the re- 
gistration of a transfer of land under the Act only 
throws a cloud upon the title of the registered 
proprietor, and does not amount to such evidence 
of an absolute want of title as to induce the Court 
to refuse a purchaser specific performance of a 
contract of sale on the ground that the vendor 
has no title. It is the duty of the vendor to have 
the caveat removed. Even where it has lapsed, 
and the Registrar is in error in treating it as in 
existence, the vendor is bound to take the neces- 
sary steps to compel the Registrar to register the 
transfer. Tatlor v. Land Mortgage Bank, 12 
V.L.R. 748; 8 A.L.T. 39. 

Summons — Signature to. — See In re Wall, Ex 
parte Pearson, 13 V.L.R. •184, supra under this 
heading. 

[N.Z., Actof1885, s. 144.] —Summons by 
unregistered transferee for removal of caveat 
—Locus standi — Summary application— Case for 
relief.— The Supreme Court will not entertain a 
summons to a caveator under s. 144 of The Land 
Transfer Act, 1885, by an unregistered transferee 
from the registered proprietor. The proper course 
for the unregistered transferee is to tender his 
transfer for registration, and to require the Re- 
gistrar to notify the caveator of the application 
for registration, fourteen days after which notice 
the caveat will lapse, unless the caveator obtains 
an order of the Supreme Court to the contrary 
under s. 146. The Court will not order a caveat 
to be removed on a summary application if it is 
not satisfied that the caveator will not be able to 
make out a case for relief. In re Stewart, 260, 
Ex parte Piripi Te Maari (No. 2\ 11 N.Z.L.R. 
745. 

[Victoria, Act of 1866, s. 117.] — Unregis- 
tered transferee— iii^/ii of to summon caveator. 
— An unregistered transfeiee of land under The 
Transfer of Land Statute is not a "proprietor" 
or "applicant" entitled under s. 117 to be noti- 
fied of a caveat or to summon the caveator. Ex 
parte Davies and Inman, 1 1 V.L.R. 780; 7 A.L.T, 
99. (Full Court.) 
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CERTIFICATE. 

Of claimant* 9 right to he paid out of 
Assurance Fund 

See Reiiedies fob Deprivation — 

Assurance Fund, 

Of correctness of instrument for pur- 
poses of registration. 

See Instruments op Title. 

Duty of Alienee — Non-investigation 
of title 

See Remedies for Deprivation. 

CERTIFICATE OF TITLE. 

See Adverse Possession. 
See Boundaries. 

As evidence of title to right-of-way. 
See Easement. 

Calling in and cancellation — Regis- 
trar's summons. 

See Registrar, Duties of. 

Caveat against application for rectifi- 
cation of. 
See Caveat. 

Re Walker, 19 A.L.T. 32. 

Detention of. 
See Detinue. 

Effect of as to trusts. 

See also Trusts and Equities. 

Error in. 

See also Boundaries. 

Forgery of. 

See Criminal Law. 

Obtained by fraudulent application. 
See Fraud. 

Possession of. 
See Detinue. 

See Mortgage — Powers of mort- 
gagee. 

Production of. 

See Registrar, Duties op. 

Sale of land described in, by mistake 
for land desciihed in anotlier certificate 
of title 
See Error 

Ashley v. Cook, 2 A.L.T. 2, 50. 

Subject to easement not notified thereon. 
See Easement. 

Lean v. Maurice, 8 S.A L.R. 119. 

CERTIFICATE OF TITLE 

A. Cancellation and Correction of Certi- 
ficate OF Title issued through Error 
or Fraud. 

(1.) Pmoer 8 of the Registrar. 
(2.) Practice of the Court. 



B. Conclusive Effect of Certificate op 
Title. 

CI.) Cases showing the general rule. 
(2.) Exceptions to the general rule. 

(a.) Equities. 

(b,) Fraud (see also FRAUD;. 

(c.) Illegality, 

(d.) RiqhU of Holder of Friar Grant 
or Certificate of Title 

(e,) Rights of Occupier. 

(3.) Evidence and pleading. 

A. Cancellation and Correction of Certificate 
OF Title. 

(1.) Powers of Registrar. 

[ViCTOBU, Act of 1866, s. 132.]— Cancella- 
tion— JSrror.— In the phrase *' certificate of title 
or other instrument issued in error," " error '* 
includes not a mistake of tact only, but also a 
mistake of law, and therefore, a certificate of 
title issued in mistake of law may be required by 
the Registrar to be deUvered up. In re Transfer 
OF Land Statute, Ex parte Bond, 6 V.L.R. (L.) 
458,463. (Full Court.) 

[N.S.W., Act of 1862, s. 126.] —Cancellation 
— Fraud or ^ror. —The Registrar cannot 
summon the holder of a certificate of title to 
deliver it up to be cancelled or cerrected under s. 
126 unless it has been issued in fraud or error. 
The certificate of title having been properly 
issued, the Registrar cannot decide who is 
entitled to hold it. In re De Lissa, 1 W.N. 
(N.S.W.;i32. 

[Victoria, Act of 1866, ss. 16, 106, 132.] — 
Cancellation— Croirn lease — Certificate oj title 
fory Pisued in error — Sale by sheriff— Bights of 
equitable mortgagee. — M. had leases of two allot- 
ments from the Crown. The leases were duly 
registered under the Act (see s. 15). A. issued a 
writ otfi.fa. against M., and served a copy on 
the Registrar specifying the allotments as the 
lands sought to be affected by the writ. Before 
the expiration of the period allowed by s. 106 for 
sale by the sheriff and registration of transfer 
(three months), A. served an alias writ of fi. fa., 
under which the land was sold subsequently to the 
expiration of three months to P. ,to whom transfers 
were executed by the sheriff. Before the date of 
the sheriff's sale, M. had transferred the land to 
B. , a purchaser for value. B. obtained certifi- 
cates which he deposited with S. as security for 
an advance. P. applied to the Registrar to 
register his transfers. The Registrar refused, 
but was ordered to register them by the Supreme 
Court [see, however, Registrar of Titles v. Paterson, 
2 App. Cas, 1 10, infra Sales by Sheriff.) The 
Registrar now sought to compel S. to give up the 
certificates of title under s. 132. held, that in 
the absence of proof of fraud S. was entitled to 
retain the certificates until his advance was paid 
off. In re Transfer of Land Statute, Ex parte 
Paterson, 4 A.J.R. 110. 

[Viotoria, Act of 1866, ss. 132, 136.]— Com- 
pelling Registrar to give reasons — Instru- 
ment alleged to be wrongftdly retained — Rejusal of 
Registrar to require its delivery for cancellation — 
Summons to Registrar. — Under s. 132 the 
Registrar has a discretion in determining whether 
it has appeared to his satisfaction that a certifi- 
cate of title should be called in as issued in error. 
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with which discretion the Court will not interfere 
by compelling him to state his grounds. Ex 
parte Mutual Trust and Investment Socibtt, 11 
V.L.R. 166; 6 A.L.T. 85. 

[N.Z., Act op 1885, ss. 69, 191, et «eg.]— Com- 
pelling Registrar to proceed.— A Begistrar 
cannot be compelled, under ss. 191 et seq. of the 
Act of 1885 (which provide for summoning him to 
substantiate and uphold the grounds of his re- 
fusal to perform an act or duty), to proceed under 
s. 69 of the Act to require the surrender for can- 
cellation of an instrument obtained through fraud 
or error. Paraone v. Matthews, 6 N.Z.L.R. 744. 

[N.S.W., Act op 1862, ss. 33, 126.]— Correc- 
tion^ Possessot-y title — Ejectment —Injunction. — 
In 1883 S. became the proprietor of a piece of 
land described in his certificate of title as 
bounded on the N.E. by the Field of Mars Com- 
mon. In 1885, a fresh survey having been made, 
it was discovered that a strip of land intervened 
between the common and S.'s land. Subse- 
quently S. applied for, and obtained, a fresh cer- 
tificate of title, bringing his boundary up to the 
boundary of the common. S. having brought 
ejectment against the plaintiffs, who were in pos- 
session of the strip of land now included in his 
certificate of title, but formerly part of the com- 
mon, the plaintiffs brought this suit to restrain 
the action of ejectment ; they also claimed a de- 
claration that they were entitled to the land in 
dispute, and prayed for an order on the de- 
fendant to deliver up his amended certificate to 
be cancelled. Held, by the C.J. in Equity, that 
the Registrar had no power to alter the boun- 
daries of the defendant's land in the manner 
adopted ; that the amended certificate of title, so 
far as it included the strip of land claimed by the 
plaintiffs was void ; and that the plaintiffs were 
entitled to the injunction prayed for, with costs. 
But, Held, on appeal to the Full Court (per 
Darley C.J., and Innes J.), that the error of the 
Registrar in issuing the amended certificate of 
title afforded no title to relief in Equity. The 
plaintiffs, having a good defence to the action-at- 
law if they could prove their possessory title, the 
suit was unnecessary, and should be dismissed, 
with costs. Fer Foster J. : Section 126 of The 
Real Property Act does not apply to any case 
where it is sought by rectification of boundaries 
to bring within the certificate of title any land 
which has not already been brought under the 
Act. Rourke V, Schwbikert, 9 N.S.W.L.R. 
(Eq.) 152. 

[N.S.W., AcTOPl862, ss. 122, 126.]— Limi- 
tation — Application by Registrar to Court.— Sec- 
tion 122 of The Real Property Act does not 
operate to prevent the Registrar from applying 
to ^e Court for an order directing the holder of 
a certificate of title to deliver it up for the pur- 
pose of amending it after the lapse of six years. 
In re Graham, 3 W.N. (N.S.W.). 

[Victoria, Act of 1866, ss. 132, 185.] —Refusal 
of Registrar — Mandamus, — ^Wherethe Registrar 
has refused to call in a certificate of title under 
the powers given him by s. 132, the Court will 
not order him to do so under s. 135, unless the 
certificate of title is proved to have been issued 
in error or through fraud, or to contain a mis- 
description of the land. In re O'Connell, 6 
A.L.T. 85. 



(2.) Practice of the Court. 

[N.S.W., Act op 1862, ss. 126, 127.]— Evi- 
dence — Summons to show cause.— On a sum- 
mons by the Registrar under s. 126 of The 
Real Property Act for an order for the can- 
cellation of a certificate of title, cause may be 
shown by the holder of the certificate of title 
against the application on affidavit. In re Bec- 
kett 15 N.S.W.L.R. (L.) 94. (Full Court.) 

[Victoria, Act op 1866.]— Fraud— Pro- 
ceedings in Equity — Plaintiff, in proceedings 
in Equity, prayed for correction of certificate 
of tide obtained by fraud, and for general 
relief. The Court made a decree ordering 
defendant to transfer to and vest in plaintiff 
the land included in the certificate of title. 
Campbell v. Jarrett, 7 V.L.R. (Eq.) 137, 
3 A.L.T. 49 ; cf. Gunn v. Harvey, 1 V.L.R. (Eq.) 
111. 

[S.A., Act op 1858 ; Act op 1861.]— Mortgage 
— District Councils Act, 1858 — Order for sale 
under — Equity — Invalid Transfer. — On October 
20th, 1858, a certificate of title under The Real 
Property Act, 1858, was issued to L. in respect of 
allotment 9, which allotment, with other pro- 
perty, was subsequently mortgaged, and con- 
tinued subject to such mortgage until after the 
institution of the present suit. On October 17th, 
1873, an order for sale of the allotment was ob- 
tained by virtue of s. 186 of The District Coun- 
cils Act, 1858, and the land was accordingly sold; 
and on 20th April, 1874, conveyed by the Master 
to the plaintiff, N. In October, 1874, L. wrote 
to R. (his son-in-law) suggesting that he should 
purchase the land for £10, which R. accordingly 
did without making any inquiries, and the land 
was thereupon transferred by L. to R. by a 
memorandum of transfer duly registered. On 
bill filed by N., praying that the certificate of 
title should be delivered up and cancelled : Held 
(1) That the conveyance made pursuant to the 
order was valid, and vested the fee-simple of the 
land in N. , and that by reason of such sale and 
conveyance the allotment was out of the pro- 
visions of The Real Property Act, 1861 ; (2) that 
N. was nevertheless entitled to have the certifi- 
cate of title delivered up and cancelled on the 
ground that the existence of the same and the 
transactions of L. and R. in connection therewith 
tended to throw a cloud or suspicion on the 
validity of his title to the property. Neill v, 
Lindsay, 13 S.A.L.R. 196. 

[N.Z., Act op 1870, s. 140.]— Summary 
Ttm^dy—When applicable. — The Court has no 
jurisdiction under the Act of 1870, s. 140, to 
make an order on summons for the cancellation 
of an instrument registered under the Act, on the 
ground that it had been obtained and registered 
in fraud of a person having an equitable title. 
The person injured in such a case must proceed 
by an equity suit. He can also protect himself 
by caveat. The section was only intended to 
provide -;. cpeedy remedy in amending errors or 
mistakes of officers of the department, and for 
cancelling instruments obtained from them or 
entries made by them through fraud. In re 
Benjamin, 2 N.Z.J.R.N.S.S.C. 163. 

[S.A., Act op 1861, s. 137.]— Summary 
remedy — Petition — Jurisdiction. — The Court 
has no jurisdiction under The Real Property Act, 
1861, s. 137, to cancel a certificate of title on the 
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petition of a person claiming to be entitled to 
the land comprised in it until the title of such 
claimant has been established by proceedings at 
law. In re Bioos, 11 S.A.L.R. 48. 

[S.A., Amending Act of 1878, s. 48.] — 
Summary rtmedy— Powers of Supreme Court 
to direct cancellation of certificate or entry 
— Originating summons — Proceedings at law 
or in equity. — The powers of the Supreme 
Court or judge to cancel, correct, substitute, 
or issue any certificate of title, or any memorial 
or entry in the register book as provided 
by s. 48 of The Real Property Act Amendment 
Act will only be exercised to give effect to 
the judgment, decree, or order of such court or 
judge in a proceeding at law or in equity wherein 
the rights of the person asking for the exercise of 
those powers have been judicially determined. 
Semblcy an application by way of originating 
summons to a judge in chambers for the cancella- 
tion of a certain entry in the Registry Book, 
(such application being opposed, and the rights 
of the appUcant disputed) is not a proceeding 
within s. 48. In re White, 21 S.A.L.R. 6. 

Parties — Land brought under Act by fraud of 
defendant — Certificate of title issued to him — 
Registrar not made a party to the action — Cancel- 
lation of certificate of title refused. — See Brady v. 
Brady, 8 S.A,L.R. 219; Oolb v. Akdy, 13 V.L.R. 
461. 

B. Conclusive Effect of Certificate of Title. 

Cl^. Cases showing the general rule, 

[Q., Act of 1861, ss. 33, 34, 96.--Conclusive 
effect. — See the judgment of Full Court, quoting 
Bailey v^CviBBpost ; Phillips v. M'LACHLANpo«e ; 
in Queensland Investment and Land Mortqagb 
Co. Ltd. v. Grimley, 4 Q.L. J. Supp. 10. 

[Q., Act of 1861, s. 44.]— Conclusive efFect. 
— The purpose of the Act is to give persons 
dealing with the registered owner under its iorms 
and saieguards, as far as it can, an indefeasible 
title by registration. Dealing with the registered 
proprietor in pursuance of the Act, and in the 
absence of fraud or of any impediments expressly 
created by the Act itself, the title is safe. Re 

WiLDASH AND HUTCHISON, Ex parte MiSKIN, 1 

Q.L.R. (Pt. IL) 49, 50. 

[S.A., Act of 1861.] — Bankruptcy of regis- 
tered proprietor— Action of ejectment against 
him by trustee — Plea of registration as proprietor, 
— Ejectment cannot be maintained against a re- 
gistered proprietor under The Real Property Act^ 
and will not therefore lie by assignees in insol- 
vency or trustees under Division VI. of The In- 
solvency Acty 1860, against the insolvent or 
debtor until such assignees or trustees are regis- 
tered proprietors. Kelly v. Doody, 5 S.A.L.R. 
132. 

[N.S.W.] — Bankruptcy Act -^-Endorsement on 
title after voluntary transfer — Registrar, — In the 
case of a voluntary settlement the Registrar is 
not entitled to make a notification on the certifi- 
cate of title that the transfer is made subject to 
the provisions of s. 65 of the The Bankruptcy 
Act, Ex parte Cameron, 15 N.S.W.L.R. (L.) 
139 ; and see Crow v, Camphell, 10 V.L.R. (Eq.) 
186. ^EuU Court.) 



[N.Z., Act OF 1885.]— Caveat by Registrar. — 
Where a certificate of title has been issued to an ap- 
plicant proprietor, the fact of the pendency of an 
action wnich may result in a claim on theAssurance 
Fund does not justify the District Land Registrar 
in lodging a caveat to prohibit dealings with the 
land. Where no fraud, concealment, or mis- 
description is suggested, it is not open to the 
Crown or its officers to call the title in question, 
or restrain the transfer of the land. In re Tanner, 
N.Z.L.R. 5 S.C. 102. 

[N.S.W. , Act of 1862, ss. 33, 34, 47; Act op 
1873, 8. 1.]— Ejectment — Plaintiff holder of cer- 
tificate of title — Certificate of title conclusive evi- 
dence, — In the year 1869 G. conditionally pur- 
chased the land in question ; in March, 1872, G. 
transferred to defendant by notification to the 
land agent of the district ; in September, 1872, a 
Crown grant was issued to G., and in 1880 the 
Sheriff sold under o, fi. fa, all G.'s right, title 
and interest to P. , who obtained a certificate of 
title. In 1881 P. sold to W., to whom a fresh 
certificate was issued. Later in the same year 
W. sold to plaintiff by memorandum of transfer 
endorsed on W. *s certificate of title. No fresh 
certificate of title was issued to plaintiff. Held^ 
that plaintiff was entitled to succeed in an action 
of ejectment. Section 33 of The Real Property 
Act of 1862 applies to cases where a grant from 
the Crown has been issued subsequently to the 
passing of the Act, and makes a certificate of 
title conclusive evidence of the things stated in 
it. The plaintiff, by virtue of s. 1 of the Amend- 
ing Act of 1873, has the same rights as if a fresh 
certificate of title had been issued to him. And 
the endorsement of the memorandum of 
transfer on W.'s certificate of title is, by 
virtue of s. 34 of The Real Property Act^ 
evidence of the registration of the transfer 
from W. to the plaintiff. Semble, that by 
s 47 of The Real Property Act all the rights of 
W. were, by the execution of the memorandum 
of transfer, conferred on the plaintiff. Phillips 
V, McLachlan, 5 N.S.W.L.R. (C.L.) 168 

[N.S.W. Acts of 1862 and 1878.]— Error— 
Right of Crown to allege mistake. — In an issue 
under The Real Property Act^ it is not competent 
for the Crown to set up a mistake in the clear 
and reasonable language of the g^ant. Ex parte 
Bane of Australasia (Attorney-General Cavea- 
tor) 15 N.S.W.L.R. (L.) 256. (FuU Court.) 

[N.Z., Act of 1885, s. 66.]— Forged convey- 
ance — Land subsequently brought under the Act. 
— ^Where a signature to a deed of conveyance is, 
without the knowledge of the purchaser, a forgery, 
and the land conveyed thereby is brought under 
The Land Transfer Act, the purchaser's title to 
the land is unimpeachable. Coleman and 
Clarke v, Riria Tuwhanga, N.Z.L.R. 4 S.C. 230. 

Q., Act of 1861, ss. 123, 126.]— Forged 
transfer — Bond fide purchaser without notice. — 
Under The Real Property Act of 1861 a purchaser 
from a proprietor registered on a forged transfer, 
for valuable consideration without notice, on 
registration obtains the legal estate. Bailey v. 
Cribb, 2 Q.L.J. 43. 

[Victoria, Act of 1866, ss. 34, 47, 48.]— 
Forged Transfer. — A registered proprietor 
under the statute, being a purchaser for value 
and without notice of the forgery, acquires, by 
virtue of the Act, an indefeasible title to the estate or 
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interest of which he is registered, even although 
such registration may have been effected by means 
of a forged instrument. O'Connor v. O'Connob, 
9 A.L.T. 117. 

[Q., Act of 1861]— Fraud— Bwrd^ of Frooj. 
— In an action by the registered proprietor for 
recovery of possession of certain land the defen- 
dant alleged fraud. The plaintiff produced the 
certificate of title free from encumbrance. Held^ 
that the onus of proving fraud lay on the defen- 
dant, and unless fraud was proved the plaintiff 
was entitled to possession against all the world. 
Lennebebg V. ScHLEUSENEB, B.G.B., 24th August, 
1885. 

[Victoria, Act op 1866, ss 47, 49.] — Illegality 
— Selection of land by a ^^ dummy y — It was 
alleged that M selected land as a " dummy" for 
H., and after obtaining the Crown grant trans- 
ferred it to H. under the Act, and H. obtained a 
certificate of title. Heldy per M olesworth J., that 
the Court would not assist either party to a trans- 
action which was contrary to the policy of the 
Land Act. M*Cahill v. Henty, 4 V.L.R. (Eq.) 
68, 73. 

[N.Z., Act op 1870, s. 129, Act op 1885, s. 66.] 
— Irregularity and Invalidity of Proceedings 
prior to bringing land under the Act — Absence 
of fraud or notice of fraud — Section 129 of the Act 
of 1870, and the corresponding section in the Act 
of 1885, are absolute except in the cases 
expressly mentioned. Therefore, where a com- 
pany had obtained a certificate of title without 
any fraud or notice of fraud, its title was 
held to be indefeasible, notwithstanding irregular 
or even invalid proceedings in the Native Land 
Court prior to bringing the land under the Act 
through which the company claimed title, but to 
which it was not a party, and of the invalidity of 
which it was not aware. Matai v. Assets 
CoBfPANT, 6 N.Z.L.R. 360. 

[Q , Act op 1861, s. 44] — Occupation. — 
Where a person is registered as proprietor of land 
under the Real Property Acts, a person in occu- 
pation cannot, in the absence of fraud, dispute 
the title of the registered proprietor. Butler v. 
Kennedy, B.C.R., 4th April, 1892. 

[N.S. W., Act op 1862, ss. 40, 107. J— Reserva- 
tion of public rights. — The Re istrar-General, 
having, under The Real Property Act of 1862, 
issued a certificate of title with a clause 
endorsed thereon reserving, or purporting to re- 
serve, *' any lawful rights incident to the align- 
ment of streets or rosids abutting on the land," 
the Court (Stephen C.J., dwa.), directed the 
Registrar-General to cancel such certificate, and 
to issue a new one in the same terms, but without 
such a clause. Ex parte Smart, 6 S.C.R. (N.S.W.) 
188. (Full Court.) 

[Victoria, Act op 1866, ss. 47, 49.]—*' Reser- 
vations and Exceptions." — As regards the 
question ot parcels, the certificate of title is conclu- 
sive, and is not affected by the *' reservations and 
exceptions" to the paramount title of a registered 
proprietor under s. 49 of The Transfer of Land 
Statute, Alma Consols G.M. Co. v. Alma Ex- 
tended Co., 4 A.J.R. 190. (Full Court). Sed 
rui« Small r. Glen, 6 V.L.R. (L.) 154; 1 A.L.T. 
197. 

(2) Exceptions to the general ruie. 
(a) Equities, 

[N.S.W., Act op 1862, s. 40.]— Equities— 
The provisions of s. 40 of The Real Property Act 
giving an indefeasible title are not to be construed 




as if meaning that by registration alone under 
the Act a duly registered proprietor is enabled to 
get rid of equities residing in himself in rela- 
tion to such property. Sbmpill v, Jabvis, 6 
S.C.R. (N.S.W.) (Eq.) 68. 

[N.S.W. , Act op 1862, ss. 33, 40.]— Equities 
— Certificate of title not paramount to a personal 
equity. — In 1870 E.H. conditionally purchased 
from the Crown 60 acres of land in the name of 
his son, P.H. (the plaintiff), then an infant six 
years old. In 1875 the selection, with several 
others, was sold to the defendant, the notification 
of transfer being signed by the plaintiff, then 11 
years old. Afterwards, and before the plaintiff 
came of age, the defendant obtained the Crown 
grant and a certificate of title under The Real 
Property Act. The plaintiff, on coming of age, 
repudiated the transfer. Held, that the plaintiff 
had a personal equity against the defendant, and 
that he had a right to call upon him for a trans- 
fer, and that there was no resulting trust to the 
father. Held, also, that the fact of the defen- 
dant having obtained the certificate of title was 
no bar to the plaintiff's right to establish his 
equity. Sempill v. Jarvis, 6 S.C.R. (N.S.W.) 
(Eq.) 6S followed. Hall v.» Lodeb, 7 N.S.W. 
L.R. (Eq.) 44. 

[N.Z., Act op 1870.]— Equities.— A certifi- 
cate of title under the Act does not, as between the 
immediate parties to a contract, alter the rights 
against and liabilities to each other. There is 
nothing in The Land Transfer Act which, as be- 
tween the trustee and cestui que trust, puts an end 
to the trust ; and the cestui que trust may always 
enforce his rights against the trustee, though the 
trustee may have acquired a certificate of title. 
Paoro Torotoro v. Sutton, 1 N.Z. J.R. N.S.S.C. 
67. 

(5.) Fraud. (See also Fraud). 

[S. A. , Act op 1861.]— Fraud in bringing land 
under Act — Gaiicellation — Parties, — M., the 
eldest son of a deceased owner, fraudulently 
applied in the name of his father to have certain 
lands brought under The Real Property Act, 
stating in his declaration in support, amongst 
other things, that he was not aware of any mort- 
gage other than set forth, and stated as follows : 
"That K. lent to me the sum of £250 on the 
security of the said piece of land and that I have 
agreed to execute and register a mortgtige for the 
said sum to the said K., or to whom he may 
desire." A certificate of title was accordingly 
issued in the name of the deceased owner, 
and on the date when the same was issued, 
M. executed a memorandum of mortgage 
to Der Deutsche Club to secure the sum of 
£250 and interest, presumably the same 
sum expressed in the application to have been 
advanced by K. On bill filed to set aside the 
certificate of title and mortgage : Held, that the 
Lands Titles Commissioners had no power under 
the circumstances to issue the certificate of title 
in the name of a dead man ; that such certifi- 
cate of title was therefore a nullity, and the 
mortgage being based on the certificate of title 
fell with it ; that neither the heir-at-law of the 
testator, the executors of his will, the Registrar- 
General, nor the commissioners were necessary 
parties to the suit ; and that the court of equity has 
concurrent if not sole jurisdiction in cases of 
fraud arising under The Real Property Act, 
Brady v, Brady, 8 S.A.L.R. 219. 
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[ViCTOBiA, Act op 1866, ss. 49, 60.]— Fraud in 
acquiring certificate — Adverse possessUm — 
Tenant — Mortgagor and mortgagee — Constructive 
notice. — The word ♦• fraud " in ss. 49 and 50 of 
The Transfer of Land Statute^ does not include 
fraud of the conveying party in acquiring title. 
[Chomley V, FiREBRACE, 6 V.L.R. (Eq.) 67, dis- 
tinguished.] Semble, the protection afforded by 
s. 49 of The Transfer of Land Statute to a 
tenant, does not extend to protect the title of the 
landlord. A., a registered proprietor of land under 
The Transfer of Land Statute^ borrowed money 
from B. , and was induced by him to sign a docu- 
ment which he supposed to be a security, but 
which was a transfer by him to B. of the land. 
B. had himself registered as proprietor, and mort- 
gaged the premises to C. The premises were 
throughout in the occupation of a weekly tenant 
of A., who paid rent to him. Upon the discovery 
of B.'s fraud, A. filed his bill against B. and C. 
for redemption. Held, that but for The Transfer 
of Land Statute, s. 60, C. would, by the tenancy, 
have been affected with constructive notice of A. *s 
rights, but that that section protected him, and 
that the mortgage to G. was good as against A. ; 
and decree for redemption made upon payment 
by A. or B. , and if by A. , then B. ordered to repay 
him. CuiiLEN r. Thompson, 6 V.L.R. (Eq.) 147. 
(Full Court.) 

[Victoria, Act op 1866, ss. 49, 60.]— Fraud— 
27 Eliz. c. i—Gertificati of title held by volunteer 
— Subsequent purchaser — Specific performance. — 
W. was the owner of land and brought it under 
the Act, the certificate of title being issued in the 
name of his son. Some months afterwards he 
made an agreement to sell the land to plaintiff. 
Plaintiff thereupon brought a suit for specific 
performance and to have the certificate of title 
declared void as against plaintiff Held, that 
plaintiff was entitled to succeed, the son's title 
not being paramount, the protection afforded by 
ss. 49 and 50 of the Act being intended for real 
purchasers and persons dealing with them, and 
not to sons taking presents from their fathers. 
CoLECHiN V. Wade, 3 V.L.R. (Eq.) 266. 

[Victoria, Act of 1866.]— Fraud— Forced 
transfer — Rights of purchasers and mortgagees, — 
The Transfer of Land Statute protects those 
who derive a registered title bond fide and 
for value from a registered proprietor. Accord- 
ingly they need not investigate the title of 
such owner, for they are not affected by its 
infirmities. But they must ascertain at their own 
peril his existence and identity, the authority of 
any agent to act for him, and the validity of the 
deed under which they claim. A registered owner's 
name was removed from the register in tavour of 
a fictitious and non-existing transferee by means 
of a forged transfer, and a mortgage purporting 
to have been executed by the fictitious transferee 
was subsequently registered by bona Me mort- 
gagees. Held, that the mortgage was invalid, and 
did not operate as an incumbrance on the title of 
the true owner in favour of the mortgagees, and 
that the true owner was entitled to be restored to 
to the register. Gibbs v. Messer, 1891 A.C. 248. 
(c) Illegality. 

[VicTORU, Act of 1866, ss, 15, 47]— Mining 
Lease from CTOvfn—Gertiiicate of title for— 
Lease voidable. — ^Where a Crown lease is 
voidable by declaration of the Governor-in-Coun- 
cil, it cannot be held after such declaration by 



reason of the lessee being registered as pro- 
prietor of the lease. Matt v. Peel, 2 V.R 
(M.) 27 : 2 A.J.R. 138. 

(d) Rights of holder of prior grant or 
certificate of title. 

[Tab., Act of 1862, s. 135.]— Prior grant 
— Errors in — Certificate void pro tanto — Title 
from Crown Grant— Condition unperformed. — 
After the sale of land by S. to H. it was dis- 
covered that part of the property sought to be 
conveyed by S. (although included in his grant 
under The Real Property Act) was comprised in 
a subsequent certificate of title to D. Held, that 
s. 135 applied, and rendered D.'s certificate void 
against S. as regards the overlapping piece, and 
S. had a marketable title thereto. By the condi- 
tions of sale S. was to deliver the abstract, 
deducing his title from the Crown grant. Inas- 
much as here his title would depend not only on 
his grant but on evidence that he had been in 
prior possession when D. got his certificate: 
Held, that H. was not bound to accept, as the 
condition had not been complied with. Shabpe 
v. Hadley, 6th December, 1883. Tas. Dig. coL 
107. 

[ViCTORU, Act of 1866, ss. 47, 49]— Prior 
certificate. — Where the certificate of title issued 
to the plaintiff comprised the land in dispute, 
and the certificate of title issued to the defendant 
also comprised the land in dispute, the certificate 
which was issued prior in point of date will be 
conclusive evidence as to the ownership of the 
land in dispute. Lloyd v. Mayfield, 7 A.L.T. 
48. (Full Court.) 

[Victoria, Act of 1866, ss. 47, 49, 106.]— 
Sheriffs sale -Wrong land.— As to effect of 
sheriff's sale, by mistake, of land not belonging 
to the defendant : See Sales by Sheriff. H assett 
V CoLONUL Bank, 7 V.L.R. (L.) 380. 

(e) Rights oj occupier. 

[Victoria, Act of 1866, ss. 47, 49.] — Mining 
lease — " Right or interest of any tenant.*^ — ^An 
occupation license of certain lands was granted 
under s. 42 of The Lands Act to D., and subse- 
quently a mining lease of the same lands was 
granted to plaintiffs, subject to the occupation 
license, which lease was registered under Jlie 
Transfer of Land Statute. D. afterwards ob- 
tained a grant of the fee-simple of the land, and 
leased the same to the defendants. Held, that 
the plaintiffs did not interfere with any •• right 
or interest " of D. or defendants, and an injunction 
was granted to restrain the< defendants from 
mining on the lands claimed by the plaintiffs. 
The object of the proviso in s. 49 is to prevent 
the severance of the relation of landlord and 
tenant. If a tenant brings his leasehold under 
the Act, he is not to get rid of the reservations 
(of rent), the exceptions (of timber, Ac), the 
condition (of re-entry), or the power (to enter and 
view, &o. ) ; but as regards the parcels of a lease 
a certificate is incontrovertible. Alma Consols 
Gold- Mining Co. v. Alma Extended Co., 4 
A.J.E., 190. (FuU Court). 

[Victoria. ] — Mining lease — Trespass — Miner 
— Miner^s right. — The plaintiff, the holder of a 
mining lease, obtained a certificate of title under 
The Transfer of Land Statute, and, having suc- 
ceeded in an action for ejectment against tibe de- 
fendant, he brought an action to recover as mesne 
profits gold obtained after ejectment, and pro- 
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duoed the mining lease to show what the certi- 
ficate of title referred to. Held^ that the plain- 
tiff's title under such lease might be impeached ; 
that the lease did not pass the mine ; and that a 
holder of a miner's right is not a " tenant " within 
the meaning of s. 49. Munbo v, Suthebland, 5 
A.J.R. 139. (Full Court.) 

[Victoria, Act op 1866, s. 49.] — Reservations 
— Ejectment — Splitting case — Mining Statute^ 
1865, No, 291, 8. 24.— J.E. had issued to him by 
mistake a mining lease which had been appHed 
for by another person of the same name. When the 
mistake had been discovered by the department 
the lease was cancelled and another issued to the 
right person while the defendant was still in oc- 
cupation, and he transferred to the plaintiff, who 
registered under The Transfer of Land Statute 
and obtained a certificate of title. The plaintiff put 
in the certificate of title and rested his case upon it, 
and gave evidence in rebuttal of defendant's case. 
Held, that the plaintiff's case was not subject to 
the defendant's occupation within the reservation 
of s. 24 of No. 291 ; that such possession was not 
a reservation within the proviso of s. 49 ; that the 
plaintiff had not split his case by relying on his 
certificate of title, and afterwards bringing evi- 
dence to rebut the defendant's case. Munro v. 
Sutherland, 4 A.J.R. 167. (Full Court.) 

[3.A., Act of 1861.] — Unregistered lease. — 
A holder of a certificate of title holds it abso- 
lutely free from all encumbrances not notified 
thereon, and is therefore not bound by any de- 
mise not so notified. Manning v. Crossman, 6 
S.A.L.R. 130. (Full Court.) 

[S.A.,Act of 1861.] — Unregistered lease — 
Lea^e for less than three years. —In an action of 
ejectment by a registered proprietor of land under 
The Real Property Act, the defendant relied on an 
outstanding lease for two years granted by the 
plaintiff ; but any lease for three years being in- 
capable of registration under the Act, the lease 
was not notified on the register. Held (following 
Manning v. Crossman, 6 S.A.L.R., 130 ante), 
that the plaintiff held the land free from all 
encumbrances not notified on the register, and 
could maintain ejectment. Buceett v. Enobbe, 
7 S.A.L.R. 147. 

[S.A., Act of 1861.]- -Unregistered lease 
— Ejectment — Tenancy from year to year. 
— ^In ejectment by the registered proprietor of 
land under The Real Property Act, the defendant 
set up that he had entered into possession by 
virtue of a verbal agreement for a lease for ten 
years from the former registered proprietor and 
that by virtue of such agreement he became 
tenant from year to year, and was entitled to six 
months' notice, expiring at the time of year when 
his tenancy began. Held (following Manning v. 
Crossman, 5 S A.L.B., 130), that the defendant 
showed no estate or interest in the land vahd 
against the unencumbered certificate of title of 
the registered proprietor. Tbanteb v. Lobd, 8 
S.A.L.R. 81. (Full Court.) 

[S.A., Act of 1861,] — Unregistered lease — 
Tenant in possession — Landlord obtaining clean 
certificate of title — New tenancy necessary. — A 
tenant in possession under an agreement with a 
person who subsequently obtains a clean certifi- 
cate of title of the land in respect of which such 
a^eement is made, becomes a trespasser as 
against such person until a fresh tenancy is 



created by possession and payment of rent. 
HuNTEB V. Playbb, 9 S.A.L.R. 100. (Full 
Court.) 

[S.A., Act of 1861.] — Unregistered lease — 
Ejectment — Tenancy fromy ear to year — Entry and 
payment of rent, — The plaintiff held a certificate 
of title of a section of land. The defendant took 
possession of a portion of the section and held it 
for about two years and a half, when the plaintiff 
brought an action of ejectment against him. The 
defendant set up a jws tertii, alleging that one H. 
was entitled to possession as tenant to the 
plaintiff. It appeared that H., under an 
unregistered lease from the plaintiff, which was 
cancelled by agreement between the parties before 
action brought, had entered into possession of the 
section, but not of the portion occupied by the 
defendant, and had paid rent to the plaintiff. 
Held, that as H. had never entered upon the 
land occupied by the defendant, the entry upon 
the rest of the land and the payment of rent 
did not make him tenant from year to year of the 
land in the defendant's possession, and hence 
the JMs tertii was not established. Joy v, Dunlop, 
16 S.A.L.R. 131. (FuU Court.) 

[N.Z., Act of 1885.]— Unregistered lease — 
Term not exceeding three years. — Semble, that 
legal tenacies for terms not exceeding three years 
not being registerable can be created without 
registration under the Land Transfer system. 
FiNNOBAN V. Weib, N.Z.L.R. 5 S.C. 280. 

[Victoria, Act of 1866, s. 49.]— Unreg- 
istered lease — Tenant at will — Ejectment — 
When R. had entered into possession of land, 
under a contract made with a person from whom 
those seeking to eject him themselves derived 
title : Held, that before they could maintain 
ejectment R. was entitled to a demand of 
possession. A tenancy at will is " an interest " 
within s. 49 of The Transfer of Land Statute,'^ 
Colonial Bank v, Roache, 1 V.R. (L.) 166. 

[Victoria, Act of 1866, s. 49.] — Unregistered 
lease — Action of ejectment — Effect of certificate 
of title on rights of existing tenants, — S. brought 
an action of ejectment against D., relying upon a 
certificate of title issued to him in pursuance of 
decree in an action brought by S. against A. A., 
while in occupation after the decree, but before 
issue of certificate of title to A., granted a lease 
which defendant held. Held, under s. 49 of The 
Taansfer of Land Statute, S.'s title was subject 
to the lease to D. Slack v. Downton, 1 A.L. T. 2. 
(Full Court.) 

[Victoria, Act of 1866, s. 49] — Unregistered 
lease — Adverse possession — Subsequent regis- 
tered mortgage, — A registered proprietor made a 
lease to the defendant which was never regis- 
tered ; shortly afterwards he executed a mortgage 
in favour of plaintiff, which was duly registered. 
Possession was not demanded from the defen- 
dant, but he was asked to attorn tenant to plain- 
tiff, which he refused to do. In an action of 
ejectment. Held, that defendant's possession as 
tenant of the mortgagor was not adverse to plain- 
tiff's title, and his right to possession was pre- 
served as being that of a tenant under s. 49. 
Colonial Bank v. Rabbage, 6 V.L.R. (L.) 462. 
(Full Court.) 

[Victoria, Act of 1866] — Unregistered 

lease — Tenancy at will — How set up a« defence, 

— If, in an action of ejectment, the plaintiff reUes 

, on certificates of title, which he produces, and 
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the defendant sets up as a defence a tenancy at 
will and absence of any demand of possession, he 
must show distinctly that such tenancy at will 
has been created. Stkwabt v. Bolton, 8 Y.L.B. 
806, 4 A.L.T. 79. (Full Court.) 

[Victoria, Act of 1866. s. 49] — Unregistered 
lease — Meaning of the words ** tenant t^' ^* inte- 
rest of any tenant" — The word "tenant" in The 
Transfer of Land Statute, s. 49, must be 
deemed to include every tenant who is in actual 
occupation and holds under some landlord. The 
words "interest of any tenant" in the same 
section imply that every interest in the land of 
such a tenant which grows out of and is not dis- 
severable from his right to continue in occupation 
aa a tenant, is protected by the terms of this 
section against the claim of a proprietor under a 
certificate of title. The defendant was let into or 
allowed to remain in possession of land under a 
contract for the sale of the land to him by the 
vendor. The vendor at the same time transferred 
the land to the plaintiff society. Held^ in an 
action of ejectment, the defendant being in pos- 
session of the land as tenant, that this, together 
with the contract of sale, constituted an interest 
to "which the land was subject under s. 49 
of The Transfer of Land Statute^ and that this 
claim must prevail against the claim of a pro- 
prietor transferee of the certificate of title of the 
land, and that such transferee could not succeed 
in an action of ejectment. It is not to be recog- 
nised as a principle of law that mere negligence 
can deprive a tenant of his statutory rights 
under s. 49 of The Transfer of Land Statute. 
Sandhurst Mutual Permanent Investment 
Building Society v. Gissing, 15 V.L.B. 329. 
(Full Court.) 

[Victoria, Act of 1890, s. 74.] — Unregistered 
lease — Statute of Frauds, s. 4r— Action for re- 
covery of land — Farol agreement — Part perform- 
ance — Adverse possession — •' Tenant of land " — 
Tenancy for lije — Registered proprietor.— The 
word •• tenant " in the Act of 1890, s. 74, includes 
a tenant for life. A. was the registered pro- 
prietor of an allotment of land under the opera- 
tion of The Transfer of Land Statute. In April, 
1879, it was agreed between A. and the defendant 
(his wife) that in consideration of her withdraw- 
ing certain legal proceedings which she had taken 
against him by reason of his desertion he would 
assign the allotment to her for Ufe. She withdrew 
the proceedings, and he gave up possession to her, 
and she continued in exclusive possession there- 
after. No agreement signed by A. was in evidence, 
but a document was produced sent by him for his 
wife's signature, and apparently a counterpart 
of one which he had signed or intended to sign 
himself assigning the allotment to her for life. 
In July, 1894, the plaintiffs, who were now the 
registered proprietors, and claimed under a mort- 
gage from A., brought an action to recover the 
land from the defendant. Held (1) That the de- 
fendant's possession must be considered to be 
under the agreement; that she was tenant for 
life of the land, and that there had been suffi- 
cient part performance to take the case out of the 
Statute of Frauds ; (2) That the title of the plain- 
tiffs as registered owners was subject to that of 
the defendant, she being a "tenant" of the land 
within the meaning of The Transfer of Land Act, 
1890, s. 74. Bobertson v. Keith, 1 V.R. (Eq.) 
11 {post), and Sandhurst Mutttal Building 



Society v. Gissino, 16 V.L.B. 829 (ante) followed. 
Black v. Pools, 16 A.L.T. 155. 

[Victoku, Act of 1866, s. 49.] — Unregis- 
tered purchaser in possession — Sheriffs sale 
— Adverse possession. — The defendant bouglit 
at a sheriff's sale the estate and interest of W*. , 
registered proprietor of land under The Transfer 
of Land Statute, Part of this land had been pre- 
viously sold by W. to the plaintiff, who was in 
possession, and before and at the sale gave the 
defendant express notice of his interest. The 
defendant became registered proprietor of the 
allotment under a transfer by the sheriff, and 
brought an action of ejectment against the plain- 
tiff. On bill to restrain proceedings in ejectment, 
and to constitute the plaintiff registered pro- 
prietor of the land in his possession : Held, that 
his interest was that of a tenant within the mean- 
ing of s. 49 of the statute, and decree made as 
prayed. Observations made upon the terms 
"adverse possession" and "fraud" in that sec- 
tion. Bobertson v. Keith, 1 V.B. (Eq.) 11. 

[7ICT0RIA, Act op 1890, s. 74.] — Vendor in 
possession — Mortgage by purchaser — Vendor in 
possession until payment of purchase-money — 
Tenancy. — The purchaser of land obtained a cer- 
tificate of title thereto, and agreed with the 
vendor that the balance of the purchase-money 
should be paid at the end of a year, and that the 
vendor should remain in possession of the land 
untU such balance was paid, the vendor paying 
rent, which, was to be deducted from the balance 
of the purchase-money when paid. The pur- 
chaser afterwards mortgaged the land by deposit 
of the certificate of title. In an action by the 
mortgagees against the vendor to recover posses- 
sion of the land. Held, that unti] payment of the 
balance of the purchase-money the vendor was a 
tenant of the land within the meaning of s. 78 of 
The Transfer of Land Act, 1890, and that to 
his interest that of the mortgagee was subject. 
Commercial Bank of Australia, Limited, v. 
McGaskill, 18 A.L.T. 175. 

(3.) Evidence and Pleading, 

[Victoria, Act of 1866, s. 47.] — Evidence of 
title — Duplicate certificate of title. — The certifi- 
cate of title which is to be conclusive evidence of 
title under s. 47 is the certificate of title retained 
by the Begistrar and bound up in the register 
book ; the duplicate certificate of title held by the 
proprietor is only primd facie evidence. Wilkin- 
son V. Brown, 1 V.R. (L.) 86 ; 1 A. J.B. 88. 

[Victoria, Act of 1866, ss. 47, et seq.] — Evi- 
dence of title — Action for ejectment — Although 
the certificate of title is conclusive evidence of 
title, if the registered proprietor nevertheless 
chooses to go behind it and produce evidence 
showing that he was not entitled to be registered, 
he will be non-suited in an action for ejectment. 
Miller v. Moresey, 2 V.B. (L.) 39. But in a 
subsequent trial, where plaintiff reUed on certifi- 
cate of title alone. Held, that he could not be 
non-suited. Miller v. Moresey, "2 V.B. (L.) 193, 
2 A.J.E. 115. 

[Victoria, Act of 1866.] — Evidence — Conclu- 
siveness of certificate of title not produced — Mining 
Statute, 1865 (No. 29i; ss.U, 24— Where a mining 
lessee has obtained a certificate of title under T)^ 
Transfer of Land Statute, he must produce it in a 
suit in which he would rely upon it as conclusive. 



Digitized by 



Google 



78 



CESTUI QUE TRUST— COMPANY— COSTS. 



74 



Shambock Company n. Farnswobth, 2 V.L.B. 
(Eqj 165. 

[Victoria, Act op 1866, ss. 47 et ««g.]— Evi- 
dence — Action for ejectment — Proof q/ defend- 
ant's possession. — ^In an action for ejectment in 
which the defendant appeared and the plaintiff 
prodaced a certificate of title as evidence of his 
title; Heldy that he need not prove possession 
by defendant. Vallbnce v. Condon, 3 V.L.R. 
(L.)83. (Full Court.) 

[Victoria, Act op 1866.] — Plea — Vendor and 
purchaser^Contract to give possession — Breach 
of contract— Plea that plaintiff registered pro- 
prietor.— Deiendo,nt sold land to plaintiff, and 
agreed to give him possession on a day named. 
l%e land was transferred, and plaintiff obtained 
a certificate of title in his own name. On an 
action for breach of contract, defendant pleaded 
that before breach plaintiff obtained a certificate 
of title. Heldy on demurrer, that the plea was 
bad. Ph(bniz Foundry Co., Ltd. v. Hunt, 6 
A.J.R. 70, 144. (Full Court.) 

CESTUI QUE TEUST. 

See Trusts and Equities. 

Gaveat by 

See Caveat against Dealings. 

CHARGE. 

Lands svhject to 

See Bringing Land under Act. 
Aikbnhead v. Becobdeb of Titles. 
30th April, 1890, Tas. Dig. col. 106. 

CHARGING ORDER. 

[N.Z., Act op 1885.] — Priority — Unregistered 
transfer — Equities. — ^A charging order only binds 
lands subject to equities subsisting at the date of 
its making, and will therefore be removed to 
enable the registration of a transfer which was 
executed prior to the making of the charging 
order. In re Mutual Benefit Building and 
Investment Society, Ex parte Baynes, N.Z.L.K. 
5S.C.293. 

[N.Z., Act op 1885.] — Priority — Unregistered 
transfer.— ThQ registration of a charging order 
gives no priority over an unregistered transferee 
in good faith whose transfer was made before the 
issue of the charging order. In re Bsattie, N.Z. 
L.B.6S.C.342. 

COMMISSIONER FOR STAMPS. 
Caveat by 

See Caveat against Dealings. 

COMMISSIONER OF TITLES. 

Duties off as to making order for fore- 
closure 

See Mortgage — Foreclosure. 

Jurisdiction off to make vesting order 
See Practice. 

COMPANY. 

Mortgage by, whether ultra vires 
See Registrar, Duties of. 

Re Kaihu Valley Railway Co. and 
Owen, 8 N.Z.L.B. 522. 



COMPANY. 

Transfer to foreign company 
See Registrar, Duties of 

[N.S.W.]— Bringing land under Act.— 
A company applying to bring land under the 
Act is not a *' plaintiff " within the meaning of s. 
99 of the (N.S.W.) Companies Act, and therefore 
cannot be made to give security for costs 
although in liquidation. Re Anglo- Australian 
I. F. AND L. Co. Ltd., 9 W.N. (N.S.W.) 128. 
(Full Court.) 

CONDITION. 

Against alienation 
See Crown Grant. 
See Lease. 

CONDITIONAL PURCHASE. 

Under Crown Lands Acts 

See Crown Grant. 
Transfer of, by infant 

See Trusts and Equities. 

Hall v. Lodeb, 7 N.S.W.L.R. (Eq.) 44. 

CONSIDERATION. 

Of mx)rtgage 

See Evidence. 
True consideration of transfer 

See Transfer. 

CONSOLIDATION. 

Of mortgages 
See Mortgage— Pou;<Jr of mortgagee. 

CONTEMPT OF COURT. 

[Victoria, Act of 1866, s. 127]— Transfer 
prepared by unauthorised person — 11 
Vic., No. 33, s. 13. — Unauthorised persons 
preparing a transfer of land for reward are guilty 
under the Act 11 Vic, No. 33, s. 13, of a con- 
tempt of Court. Re Strong, ex parte Campbell, 
4 A. J.B. 150. (Full Court.) 

CONTRIBUTORY NEGLIGENCE. 
See Remedies for Deprivation. 

CORRECTION. 

Of certificate of title 
See Certificate of Title — (A.) 
Cancellation, 

CORRECTNESS OF INSTRUMENT. 

For purposes of registration — Who 
should certify 

See Instruments of Title. 

COSTS. 

A. Costs of Actions. 

B. Costs of Appeals from Begistrar. 

C. Costs of Proceedings on Caveats against 

Applications. 

D. Costs of Proceedings on Caveats against 

Dealings. 
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A. Costs of Actions. 

fQ., Act op 1861, s. 127.]— Action for depriv- 
ation — Fraud — Redemption from bond fide 
fUTchxutrfor value from frauduleitt proprietor. — 
The word »* costs," in s. 127 of The Real Property 
Act of 1861 includes all expenses of litigation 
necessarily incurred in establishing a plaintiff's 
claim to damages from the Assurance Fund, 
including principal and interest due on a mort- 
gage to a second defendant, and that defendant's 
costs of the action, which principal, interest and 
costs, had been ordered to be paid as a condition 
of redemption by the plaintiff to such defendant. 
The defendant, the Begistrar of Titles, was there- 
fore ordered to pay the amount of such principal, 
interest, and costs to the plaintiff, in addition to 
plaintiff's costs of the action. Cox v. Bourne 
AND Walton, 8 Q.L.J. 66. 

[N.Z., Act op 1885.] — Action for redemp- 
tion — Mortgagee refusing to give discharge 
on payment of amount due. — A mortgagee, 
who was a brewer, refused upon payment 
of the principal and interest due under the 
mortgage to execute a discharge of the mortgage 
except with a reservation of a covenant in the 
mortgage by which the mortgagor was compelled 
to purchase liquor from his mortgagee. Held, 
in action by the mortgagee to compel the execu- 
tion of the discharge, that the mortgagor was 
entitled to an unqualified release, and &at the 
mortgagee must bear costs of the action. Staples 
v. Mackat, U N.Z.L.R. 258. (Court of Appeal). 

[Q , Act op 1861.] — Vendor and purchaser — 
Purchaser Jailing to investigate vendor*s title 
— Sale subsequently avoided. — A purchaser, 
before presenting his transfer, took no steps 
to investigate the vendor's title. Held, that 
the purchaser, though entitled to other damages, 
was not entitled to the costs of the registration 
of his transfer. Mebby v. Australian Mutual 
Provident Society, B.C.R. 2nd August, 1872. 

[Q., Act op 1861, s. 89.] — Transmission — 
Order against plaintiff for costs in the action — 
— Refusal of plaintiff to obtain transmission — 
Order for transmission to plaintiff — Defendant to 
lodge caveat in the meantime, — M. and the plain- 
tiff were registered proprietors of land as trustees. 
The land was to the use of plaintiff's daughter 
as she should by deed or will appoint, and in 
default of appointment for her own right heirs. 
She died in July, 1881, an immarried infant, 
leaving neither will nor deed. Her father sur- 
vived her, and brought an action in which judg- 
ment was given for the defendants (the present 
applicants) with costs. Plaintiff refus^ to pay 
the costs or to sign a memorandum of transfer 
from M. and himself as trustees to himself in 
fee-simple. This was an application by the 
defendant, under s. 89 of the Act of 1861 for an 
order upon the Begistrar-General to register 
plaintiff as proprietor of the land by transmission. 
LiUey C.J., ordered that transmission should be 
registered to plaintiff as next-of-kin of his 
daughter, and the defendants obtained leave to 
issue execution against him and to lodge a caveat. 

BOUEL V. MUNICIPALITT OP COOKTOWN, 2 Q.L.J. 93 

B. Costs op Appeals prom Registrar. 

[ViCTORU, Act op 1885, s. 72] — Successful 
appeal from Registrar. — On an appUcation to 
the Court under s. 72 of the Act of 1885 from the 



refusal of the Begistrar to register a release, costs 
were allowed to the applicant. Ex parte Camp- 
bell, 9 A.L.T. 183. 

[VicTORU, Act op 1866, s. 135]— Unsuccess- 
ful appeal from Registrar. — No probable 
ground for refusal. — Where, on a summons to the 
Begistrar to uphold the grounds of his refusal to 
register a transfer, the Court is of opinion that 
there was probable ground for the refusal, the 
applicant must, under s. 135 of the Act of 1866, 
pay the costs. Ex parte Leach, 5 A.J.R. 72. 
(Full Court.) 

C. Costs op Procebdinos on Caveats against 
Applications. 

[Victoria, Act op 1866, s. 135.]— Refusal of 
application by Registrar — Summons to Regis- 
trar — Costs of summons. — The Begistrar refused 
to bring certain land under the Act, because he 
adopted the construction put upon a devise of 
land by the N.S.W. Court as opposed to a differ- 
ent construction put upon the same devise by the 
Victorian Court. An appeal to the Privy Council 
was pending against the decision of the N.S.W. 
Court. Held J that the Begistrar was not justified 
in his refusal, but that he should have postponed 
the matter ; as, however, the Begistrar was the 
guardian of the Assurance Fund, the Court de- 
cUned to certify that there was *'no probable 
ground for such refusal " on the question of costs 
under s. 135. Ex parte Bowman, 7 V.L.E. (L.) 
314 ; 3 A.L. T. 25. (Full Court. ) 

[Tas., Act op 1862, s. 110.]— Refusal of Re- 
corder to bring land under Act — Appeal — 
Costs — By s. 110 of The Real Property Act, upon 
an appUcation to bring land under the Act, the 
Becorder, if he refuse, may be required to state 
the grounds of his refusal to issue a certificate 
and be summoned before the Supreme Court. 
Where it was objected that the Becorder is only 
an implement in the hands of the Land Title 
Commissioners, and that the Court had no power 
to review their decision : Held^ that as the Act 
constitutes the Becorder its executive officer, and 
as regards the public it is the Becorder who issues 
the certificate, his decision is reviewable by the 
Court under this section, but his costs are to be 
allowed him unless his refusal was based on no 
probable grounds. In re Fawns, June 28, 1867, 
Tas. Dig., col. 106. 

[Victoria, Act op 1862, s. 107.]— Refusal of 
Registrar to bring land under Act — Summons 
to substantiate grounds of refusal — Receipt for 
Crown grant — The Registrar is not bound to 
issue a certificate of title to a purchaser from a 
Crown grantee until the purchaser signs a receipt 
for the duplicate Crown grant. Summons dis- 
missed with costs. Serrible {per Barry J. ), it is 
the duty of the Supreme Court, which acts as the 
Exchequer Court of England does in matters of 
revenue, to protect the revenues of the Crown in 
the colony. Fitzgerald v. Archer, 1 W.W. and 
A'B. [L.] 40. (Full Court.) 

[N.S.W., Act op 1862, ss. 21-23, and s. 82.]— 
Removal of caveat — No steps to maintain 
action, — A caveat was lodged on 21st January, 
1876. A writ of summons was issued on 2Sm 
April, and was renewed from time to time but 
never served. Bule nisi to remove caveat under 
s. 82 made absolute with costs. Ex parte 
Pennington, Knox 317. (Full Court.) 
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[N.S.W.] — Security for costs — Applicant a 
company in liquidation — Companies Act^ «. 99 — 
An applicant to bring land under The Real 
Property Act applied for an order directing a 
caveator to file his case. The caveator consented, 
but asked for security as to costs, as the applicant 
was a company in liquidation. Held, that the 
applicant was not a plaintiff within the meaning 
of s. 99 of The Companies Act. In re Anolo- 

AUSTRALIAN INVESTMENT, FINANCE AND LaKD Co., 

Ltd. (Campbell, Caveator), 9 W.N. (N.S.W.) 128. 
(Full Court.) 

[Victoria, Act of 1866, s. 25.] — Summons 
for production of deeds — Solicitor's lien for 
costs. — ^Where a soUcitor retained deeds, claiming 
a lien on them for costs, and an application was 
made to compel their production under s. 25, 
Held (per Stawell C. J.), that the matter could not 
be disposed of in Chambers under that section. 
In re Craio, 6 A.L.T. 54. 

[N.S.W., Act op 1862, ss. 21-23; Amending 
Act, 1878, s. 4.] — Trial of issues — Substitution 
of new caveator. — The name of a new caveator 
was substituted in an issue for that of his trustee, 
upon the terms that the new caveator should pay 
costs of the motion and give security for the costs 
already incurred. In re Brodziak, 2 N.S.W.L.K. 
(L.) 305. (Full Court.) 

[N.S.W., Act op 1862, ss. 21-23; Amending 
Act, 1878, s. 4.] — Trial of issues — Caveat — 
Negligence of attorney in not filing case — Caveat 
removed — Leave to refile caveat. — The Court 
ordered the caveator to take the caveat off the 
file, on the ground that he had not filed his case 
within the time specified in the order of the Court 
in that behalf, but on it subsequently appearing 
that it was owing to the negligence of the attorney 
who was acting for him that the case had not 
been filed, the Court set aside the order and gave 
the caveator ten days within which to file his 
case. Costs of this application to abide the result 
of the inquiry into the title. In re Jones, 2 
W.N. (N.S.W.) 74, 84. (Full Court.) 

[N.S.W., Act op 1862, ss. 21-23; Amending 
Act, 1878, s. 4.] — Trial of issues — Delay. — On 
an application to remove a caveat it appeared 
tiiat the issues had been settled and the caveator 
made plaintiff. The plaintiff delaying the trial, 
notice to proceed was given under The Common 
Law Procedure Act o/ 1863, s. 91, and the cavea- 
tor not setting the case down judgment was 
signed. The Court allowed the caveator to retain 
his caveat on condition that the issues were set 
down for trial at once, and ordered the caveator 
to pay the costs of signing judgment and of the 
application. In re Eyles, 2 W.N. (N.S.W.) 110. 
(Full Court.) 

[Amending Act, 1878, s. 4] — Trial of issues 
— Jurisdiction of Court. — On an application by 
the caveator, who had filed a case for an order 
directing the applicant to file a case, the Court 
dismissed the application with costs, holding that 
it had no power to make the order. In re 
Wilson, 8 W.N. (N.S.W.) 54. (Full Court ) 

[N.S.W., Amending Act, 1878, s. 4.]— Trial of 
issues — New trial — Power of amending order — 
** Party finally successfuV^ — At the first trial of 
issues the jury found for defendant. The Court 
amended uie issue and directed a new trial, but 
reserved the question of costs. On the second 



trial the jury found for plaintiff. The Court dis- 
charged a rule nisi for a new trial, giving plain- 
tiff costs of the second trial and of the second 
new trial motion, but ordering each party to bear 
his own costs of the first trial and of the first 
new trial motion. The Court, on motion, 
amended the order by directing that the defen- 
dant should also pay the costs of the first trial 
and of the first new trial motion, holding that it 
had no power, looking at s. 4 of the Amending 
Act, to deprive the plaintiff, who was " the party 
finally successful," of his costs. The riUe of 
Queen's Bench, Hilary Term, 3 Jac. I., does not 
stand in the way of the Court so amending its 
order and giving a party the right conferred on 
him by statute. Jones v. Hill, 7 N.S.W.L.R. 
(L.) 369. (Full Court.) 

[N.S.W., Act op 1862, s. 82 ; Act of 1878, s. 
4.] — Trial of issues — Removal of caveat— 
Party finally successful — Abortive proceedings. — 
The caveators filed a caveat on the ground that 
part of the land applied for was a pubUc highway. 
Both applicant and caveators filed their cases 
under s. 4 of the Act of 1878, and an issue was 
settled for trial by the Court, and set down for 
hearing. In consequence of a decision of the 
Court, in another case, that a caveat could not 
be filed in respect of a road, the applicant moved 
to rescind tiie order sending the issue for trial, 
and to remove the caveat. The Court made the 
order, and removed the caveat on the groimd 
that the caveators had no sufficient interest in 
the land, but said nothing about costs. The 
prothonotary thereupon refused to tax the appU- 
cant's bill. Held, that the application to remove 
the caveat was a proceeding under s. 4; that 
the applicant was the party finally successful 
under that section, by which, without any special 
order of the Court, she was entitled to the costs 
of the whole proceedings, including the abortive 
proceedings with respect to the trial of an issue, 
TiERNEY v. Loxton 13 N.S.W.L.K. (L.) 115. 
(Full Court). 

[N.S.W., Act op 1862, s. 82 ; Act op 1878, s. 
4.] — Trial of issues — Removal of caveat — 
Party finally successful. — The' caveator lodged a 
caveat against the bringing of certain land under 
The Real Property Acty claiming a portion of the 
land. The applicant, after the caveator had filed 
his case, took no steps to bring the land under 
the Act, and subsequently wrote to the caveator, 
saying that he was willing to withdraw the land 
claimed by him from his application. Heldy 
that the caveator was entitled to an order 
directing the Begistrar-General not to issue a 
certificate in respect of the land claimed by him, 
and declaring hun the party finally successful. 
J2e Laurie (Cohen Caveator), 15 W.N. (N.S.W.) 
108. (Full Court.) 

[Victoria, Act op 1866.]— Vendor and pur- 
chaser — Nudum pactum — Costs. — When a bar- 
gain for the sale of land is made, and the de- 
posit paid, without any representation that the 
knd is imder The Transfer of Land Statute, or 
any understanding on the part of the purchaser 
that it is so, a subsequent agreement by the 
vendor to pay the costs of bringing the land under 
the Act is nudum pactum, though by mistake of 
the vendor's agent the formal contract is drawn 
up with conditions applying to land under the 
Act. Watson v. Watson, 12 V.L.R. 433. 
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D. Costs of Pboceedinos on Caveats aoainst 
Dealinob. 

[Victgru, Act op 1890, ss. 36, 182.]— Appli- 
cation to rectify titlt^ Withdrawal— Costs and 
expenses of caveator, — Where a caveat has been 
lodged in respect of an application for rectifica- 
tion of a certificate of title, and the application is 
withdrawn, the Court has power under ss. 36 and 
182 of The Land Transfer Act, 1890, to allow the 
caveator his costs and expenses of his opposition 
to the application. —In re Walkeb, 19 A^L.T. 32, 
8 A.L.B. 133. 

[N.S.W., Act of 1862, s. 82.J— Laches of 
caveator.— Under s. 82 a judge has power to 
make an order for costs against a caveator who 
has filed a caveat but taken no steps to prosecute 
his claim within the time limited by a judge's 
order. Ex parU Mubphy, 10 W.N. (N.S.W.) 
120. 

[Victoria, Act of 1866, s. 117.]— No juris- 
diction, No costB—Judicature Act, 1883, Sec. 
10 {1)— Removal of caveat— Procedure. —Where a 
judge has absolutely no jurisdiction to entertain 
an application made to him, the rule " no juris- 
diction, no costs," inust prevail. Ex parte Golds- 
OBTHY, 8 A.L.T. 181. 

[Q., Act of 1866. ]— Public officer— Cav^afor. 
— An official assignee who lodged a caveat against 
dealing with land under The Real Property Act 
and allowed such a caveat to remain on the Re- 
gister after he had parted with his interest in the 
and, was ordered to pay the costs of an applica- 
tion to remove the caveat. In re Beauchamp, Ex 
parte Keane, 1 S.C.R. (Q.) 161. 

[S.A., Act of 1861.]— Removal.— The Court 
has no power under The Real Property Act, 
1861, to give the applicant his costs of a motion 
to remove a caveat. In re Clark and Harvey, 
2 S.A.L.R. 191. (Full Court.) 

[Victoria, Act of 1866, s. 117.]— Removal.— 
A judge has no power under s. 117 to grant the 
costs of and occasioned by the removal of a 
caveat. In re Turner's Caveat, 7 A.L.T. 75. 

[N.Z., Act of 1870.] —Removal.— The Court 
has power to award costs on an application for 
removal of a caveat. D'Albredbyll v. 
DAlbbedbyll, L.R. 3 S.C. 391. 

[ViCTOBiA, Act of 1890, s. 145.] —Removal- 
Jurisdiction of Pull Court as to costs. — The 
Full Court has power to deal with the question 
of costs in proceedings to remove a caveat. In 
re Annand, 17 V.L.R. 108; 12 A.L.T. 107. 
(Full Court). 

COUNTER CLAIM. 

Specific performance of agreement for 
sub-lease 
See Lease. 

MuNBo AND Baillieu V. Adams, 17 
V.L.R., 703. 

COUNTY COURT. 

Jurisdiction ofy as to Caveats 
See Caveats against Dealings. 
COURT. 

Power of, on appeal from refusal to 
bring land under Act 



See Bringing Lands undkb Act — (b) 

Miscellaneous Cases, 

RmoB V. Rkoobdeb of Titles, 9ih 
October, 1890, Tas. Dig., col. 103. 

COVENANT. 

See MoETGAGE — Covenant. 

See Mortgage — Power of sale. 

By mortgagor to observe rules of loan 
society 

See Mortgage — Distress, 

By lessee 
See Lease. 

By lessor 
See Lease. 

Running with land 

See Lease. 

See Mortgage — Leaseholds, 
To be implied by reference to a certifi- 
cate of title on the sale of land 

See Remedies for Deprivation. 

In mortgage for custody of certificate 
of title 

See Mortgage — Powers of mortgagee 

To indemnify transferor, right to prove 
under in liquidation of transferee 
company — Land subject to mortgage 

See Mortgage. 

In re Alfbed Shaw and Co., Ltd., Ex 
parte Mubpht, 8 Q.L.J. 70. 

CREDITORS. 

Dealing with land in fraud of 
See Fraud. 

Trustee for, duty of 
See Lease. 

CRIMINAL LAW. 

[ViCTOBiA, Act of 1866.]— Evidence— PaZ«e 
Declaration. — The prisoner was charged with 
making a false declaration in bringing land under 
the Act, and with having unlawfully and fraudu- 
lently obtained a certificate of title from the 
Registrar. The only evidence for the prosecution 
was that appearing on the application and 
declaration produced by the proper officer from 
the Office of Titles, and the certificate of title 
granted thereon, and the reasonable inference to 
be drawn therefrom, together with evidence that 
the material statements in such declaration were 
false. Held, that the evidence was sufficient to 
support a conviction. R. v. Aedy, 13 V.L.R. 
746, 9 A.L.T. 143. (Full Court.) 

[ViCTOBiA, Act of 1866, s. 167.]— Evidence 
— Obligation to make discovery —Insolvency Act, 
1890, No. 1102, ss. 3, 134, 135.— The provision 
of s. 157 of the Transfer of Land Statute is 
limited to proceedings under that Act, and does 
not affect the Uability of an insolvent under ss. 
134 and 135 of The Insolvency Act, 1890, and, 
therefore, his depositions taken at a compulsory 
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CRIMINAL LAW— CROWN— CROWN GRANT. 



examination under the last-mentioned Act are 
admissible as evidence against him. K. v. 
McCooBY, R. V. Johnson, 6 V.L.R. (L.) 38. (Full 
Court). 

[S.A., Act of 1861.] —Forgery — C^nder- 
taicing for payment of money —Mortgage.^ A 
memorandum of mortgage under The Real 
Property Act, 1861, is, not an undertaking for 
the payment of money within the meaning of 
8. 1 of Act No. 7 of 1859, and cannot be so 
charged in an information for forgery. R. v. 
TiDBMAN, 5 S.A.L.R. 48. (Full Court.) 

[Q., Act op 1861, s. 142.] -Forgery— Ccrti/i. 
cate of title— F(yrgery Act of 1865 (29 Vic., No, 
3), «. 34.— For a prosecution under these sections, 
see the remarks of Lutwyche A.C.J., in R. v, 
Petbbson, B.C.R., 26th November. 1878. 

[Victoria, Act op 1866, s. 153.]— Fraud— 
Fa^e description in application. — ^A false statement 
in an application to bring land under the Act — 
e.g., that the land was unoccupied when it was, 
in fact, occupied — is not necessarily fraud within 
8. 153— there must be a guilty intent. Semble, 
there should first be a conviction under s. 153, 
and then civil proceedings should be taken to 
deolare void the certificate of title issued on such 
application. Wiaoms v, Hammill, 4 Y.L.R. 
(L.) 63. (Full Court.) 

CROWN. 

Who must lodge caveat against ampli- 
cation on behalf of 

See Beinging Land under Act. 

Caveat on behalf of 

See Caveat against Dealings. 

Bound by Prescription Act as to liglvt 
See Easement. 

Escheat 

See Bringing Land under Act (a). 

Information of intrusion by — Apjdi- 
cation of Nullum Tempus Act to New 
South Wales 

See Adverse Possession. 

Attobney-Genebal v. Love, 15 W.N. 

(N.S.W.) 132; 1898 A.C. 679. 

Tfie Crown is bound by tlie provisions 
of the Real Property Acts 
See Crown Grant. 

Attornby-Genebal of Victoria v. 

GoLDSBBOuoH, 16 V.L R. 638. 

rViCTOBiA, Act of 1866, ss. 15, ^l.^— Lease- 
Mining lease from Crown— Certificate of title for. 
— Where a Crown lease is voidable by declaration 
of the Govemor-in-Ck)uncil, it cannot be held 
after such declaration by reason of the lessee 
being registered as proprietor of the lease. Matt 
r. Peel, 2 V.R. (M.) 27 ; 2 A.J.R. 133. 

CROWN GRANT. 

Discrepancy between^ and survey 
See Boundaries. 

[N.S.W.] — Alienation — Proviso against. — 
A grant to M. contained a proviso that '* the said 



M. 



shall in no wise . . . sell, alienate or 



transfer any part or parcel of the land hereby 
granted within the said term of five years . . . 
otherwise the whole of the said land shall revert 
to the Crown, and the grant hereby made thereof 
shall be held and deemed null and void." M. 
alienated within five years. Held, that by the 
proviso the grant was voidable only at the option 
of the Crown, and that such avoidance must be 
evidenced by entry or inquest of office. Fisher 
V. Gaffney. 5 N.S.W.L.R. (L.) 276 ; 1 W.N. 
(N.S.W)18. (Full Court.) 

LN.S.W., Act of 1862, s. 40.] — Conditional 
purchaser -Priority. — A grant issued to a person 
not entitled to it confers no indefeasible title as 
against a previous conditional purchaser under 
The Crown Lands Alienation Act of 1861. Mate v, 
Nugent, cited in Chisholm v. Macauley, 7 
S.C.R. (N.S.W.) 316. (FuU Court.) 

[S.A., Act of 1861.]— Fraud — Innocent mort- 
gagees for valuable consideration. — QuarCt 
whether a land grant obtained by fraud is not 
good as between the Crown and innocent pur- 
chasers or mortgagees for valuable consideration ? 
Attobney-Genbeal 17. O'Sullivan, 12 S.A.L.R. 
(Eq.) 90. 

[Tas.] — Fraud before Crown grsint— Trusts 
— Scire facias.-Where fraudulent dealings had 
taken place before the issue of a grant from the 
Crown, an application to the Court to declare 
certain trusts upon the grant was refused, the 
only remedy suggested for the case being by scire 
foAiias. Solomon v. Solomon, Nov. 22, 1861. 
Tas. Dig. col. 103. 

[Tab.]— Fraud in obtaining grant— Scire 
facias only remedy. — A Crown grant when once 
it is enrolled is conclusive against tiie Crown on the 
one hand, and those claiming under it on the 
other ; if it were obtained by fraud it may be set 
aside by scire facias, but until then its enrolment 
is a record of the Court, and consequently con- 
clusive. In re Clebke, March 9, 1871; In re 
Aba Moss, May 8, 1895, Tas. Dig. Col. 104. 

[Tas.]— Fraudulent grant — Scire facias— 
Rights existing in respect of land before 
grant — Defeated lien—Q Will. IK., No, 
1, 88. 14, 15. — I., being entitled to 
a grant of land, in order to avoid a 
debt owing by him to J., conveyed to S. on 
trust for I.'s wiie. No consideration passed, and 
S. subsequently applied for and obtained the 
grant, to repeal which a scire facias was brought. 
On appeal, the case turned on whether or not J. 
had any right or interest in the land recognisable 
by the Court which could be affected by the 
grant ; and it was held that rights and interest in 
respect of lands may exist before the issue of a 
grant, being recognised by 6 Will. IV., No. 11, 
ss. 14, 15, and that as by recovering judgment 
for his debt J. could obtain a lien on I.'s land, 
he had at the time of his action an inchoate 
right for a lien which was defeated by the grant 
to S. ; which right the Court could not enforce, 
but was bound to notice. That as J. had a right 
recognised by law in respect of the land by 
reason of the debt due to him, which right had 
been defeated by the fraudulently obtained grant, 
the grant must be set aside as void, and the 
letters patent repealed, as the Sovereign cannot be 
made the instrument of fraud. Queen v» 
Solomon, August 28, 1863, Tas. Dig. Col. 103. 
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[YiOTOBU, Act or 1866, 88. 86, 40, 129]— 
lUegality of^ Land Act of 1869 (No. 860)— 
Illegality cured by Land Act, 1884 (No, 812;, 
«. 16— Grant — Surrender— Registration ^Caveat — 
What constitutes fraud in Crown grantee — Crown 
bound by provisions of Transfer of Land Statute 
— Meaning of " Governor ** in Land Acts — 
Advice of Ministers to Governor — Laches on part 
of Crown — Action by way of information to 
cancel Crown grant — Form of statement of claim 
— Practice, —The defendant Williams, at a sale 
of Crown lands in 1868, bonght the land in ques- 
tion for £300, subject to a condition (which was 
read before the sale, but which he alleged he did 
not hear, owing to deafness) that the Crown 
might resume possession at any time on certain 
terms. W., on becoming aware of the condition, 
protested against it, and the Minister agreed to 
ultimately issue to him a grant free from the 
condition. W. meantime accepted a grant con- 
taining the condition and remained in possession 
until 1872, when he addressed a letter to the 
same Minister, asking him to remove the objec- 
tionable condition. The Minister ordered a 
reconveyance to the Crown to be accepted and an 
ordinary grant to be issued. Thereupon an 
instrument of surrender, dated 3rd April, 1872, 
prepared in the Crown Solicitor's office, was 
endorsed on the duplicate original grant and was 
executed by W. in consideration of ten shillings. 
The original duplicate grants were then duly 
cancelled; an entry of the date of surrender was 
made on each, and they were kept in the Begister 
Book in the Titles Office. A new grant of the 
same land without the condition, dated 10th 
April, 1872, was signed by the Governor and 
duly sealed, and the entry of the original grant 
in the Register Book was cancelled. The second 
grant, like the first, recited a consideration of 
£300, but no second sum of £300 was in fact 
paid. No steps were taken by the Crown until 
1878, when the Registrar, on behalf of Her 
Majesty, lodged a caveat prohibiting any dealing 
with the land, but no proceedings were instituted 
on behalf of the Crown. In February, 1888, W. 
sold the land to the defendants, Goldsborough 
And Co., who were cognisant of all the transac- 
tions that had taken place. Later in the same 
year the present action was started by way of in- 
formation by the Attorney-General, praying that 
the Crown grant of 10th April, 1872, might be 
delivered up to be cancelled. The claim did not 
set out any distinct ground of forfeiture. It con- 
tained an undertaking by the Attorney-General 
on behalf of Her Majesty that upon delivery up 
and cancellation of the Crown grant a new grant 
containing the original condition would be issued. 
Ko fraud was alleged against the advisers of the 
Crown, and there was no evidence that they were 
in any way deceived. The defendants contended 
that the existing grant was legally issued, or if 
illegally issued its illegality was cured by Act No. 
812, s. 15. Held (inter alia), per Higinbotham, 
C. J., that the second grant was valid ; that the 
registration of the surrender, though not regular, 
was a good registration under ss. 36 and 40 of 
the Transfer of Land Statute ; and that the first 
grant was thereby effectually surrendered. Delay 
in impeachiiig Crown grants may constitute 
laches on the part of the Crown in the same 
manner as it would constitute laches on the part 
of a private individual. The Crown is bound by 
the provisions of the Transfer of Land Statute^ 



Under s. 129 (3) of the statute the duty of ih^ 
B^strar, when directed to lodge a caveat on 
behalf of the Crown as prescribed in the first 
portion of the subsection, is not limited by any 
of the subsequent words or to the cases men- 
tioned in the subsequent parts of the subsection. 
Held, on appeal, that the second Crown grant 
was originally illegal, but that the effect of s. 15 
of the Act No. 812 was to give validity to all 
grants issued by the Crown, and that by virtue 
of that section this grant was made legal and 
valid against the Crown. Attobney-Genebaii v. 

GOLDSBBOUGH AND OTHERS, 16 V.L.R., 638. (Full 

Court.) 

[S. A., Act of 1861.]— Leases under Colonial 
Act — Scire facias -Record — Supreme Court of 
South Australia. —lieaAes granted by the 
Governor of South Australia, under powers con- 
ferred on him by the Colonial Act, 21 Vic, No. 
5, s. 13, for regulating the sale and other disposal 
of waste lands belonging to the Crown, sealed 
with the public seal of the Province, but not 
enrolled or recorded in any Court, are not in 
themselves records ; and though bad on the face 
of them, being for a larger quantity of land than 
allowed by that Act, cannot be annulled or 
quashed by a writ of scire facias. Such writ is 
a prerogative judicial writ, which must be 
founded on a record, and cannot, under the con- 
stitution of the Supreme Court in South Australia, 
issue out of that Court. The proper remedy for 
an unauthorised possession of lands of the Crown 
in the colony, is by an information in Chancery 
or writ of intrusion. Queen v, Clabk, 7 Moo. 
P.C.C. 77, comvMnted on andlexplained. Queen 
V. Hughes, 1 S. A.L.B. 143 ; L.B. 1 B.C. 81. 

[N.S.W.]— Scire facias.— Section 137 of 
The Crown Lands Act of 1884 (48 Vic, 
No. 18), which enacts that every grant 
** issued under this Act, or any Act 
hereby repealed, shall be deemed to be a 
record of the Supreme Court," is retrospective, 
and applies to grants issued before the passing 
of the Act, and therefore sdre facias will lie to 
repeal any such grant. B. v. Bedhead Coal 
Mining Co., 7 N.S.W.L.B. 279; 3 W.N. 
(N.S.W.) 59. (Full Court.) 

CROWN LANDS. 

Caveat as to 
See Caveat against Dealings. 

CROWN LANDS ACTS. 

See Certificate op Title — (b) 
Conclusive Effect, 

DAMAGES. 

See Detinue. 

Measure of 

See Remedies for Deprivation. 

Pleading of — Error in survey 
See Practice. 

Claim /off for negligent survey 
See Boundaries. 

Aecbabd v. Ellebkeb, 10 A.L.T. 196. 
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DE BENE ESSE. 
See Evidence. 

DEATH. 

Of transferor after execution^ hut before 
registration of transfer — Effect of 
See Transfer. 

DEDICATION. 

Of reserve 

See Easement. 

Of road 

See Bringing Land under Act — 
Trial of issues. 

See Easement. 

DEED OF GRANT. 

See Crown Grant. 

DEFAULT. 

Proof off required by Registrar on 
transfer by mortgagee 

See Registrar, Duties op. 

DELAY. 

In bringing action against Assurance 
Fund 

See Remedies for Deprivation. 

DEMURRER. 

See Bringing Land under Act — 
(e) Miscellaneous Cases, 

DEPOSIT. 

Of certificate of title — Effect of 
See Sales by Sheriff. 

Of certificate of title in tlie name of 
another as security for loan to depositor 
— Rights of depositee 

Plumpton 17. Plumpton, 11 V.L.B. 

733. 

Of deed of grant or Certificate of title 
See Mortgage — Equitable Mortgage 

Of deeds— Advance by bank on deposit 
of deeds contrary to Act of Incorpor- 
ation — Effect of subsequent transfer 
See Transfer. 

Of nomination of trustees creates an 

equitable mortgage 

BuRBELL V, Hope, B.C.B , 15th 
August, 1871. (Paul D.C.J.). 

Of transfer and certificate of title as 
security — Effect of 
See Transfer. 



DETINUE. 

[NZ.]— Certificate of title— Detention of— 
Damages, — ^In an action for detention of a 
certificate of title where no special damages are 
claimed or proved, £100 damages are excessive. 
ScHROEDEB V. Habcoubt, 5 N.Z.L.B. 226. 

[Q.» Acts op 1861 and 1877.] — Certificate of 
title — Detention of — Damages, — Where a plaintiff 
alleged that, in consequence of the detention by 
the defendant of his certificate of title, he was 
unable to pledge or deposit it by way of equitable 
mortgage for a sum which would have enabled 
him to pay his interest, and through his inability 
to pay the interest, he lost the property. Held, 
that damages claimed for such detention were 
too remote. Clabkson v. Mutual Life Associ- 
ation OF Austbalasia, B.C.B., 2nd April, 1879. 

[VicTOBiA.] —Certificate of titlt— Lien on, — 
Qacere, whether any right of lien can be acquired 
over a certificate of title? Swan v. Seal, 10 
V.L.B. (Eq.) 67, 66; 5 A.L.T. 196. 

[Victobia] — Vendor and Purchaser— Pwr- 
chase by father in name of son — Presumption of 
Advancement — Reservation of estate by father, — 
A father bought land and procured the certificate 
of title to be made out in the name of his son. 
The father's intention was that the son should 
have the land after his death, and that meanwhile 
he (the father) should enjoy the estate, with the 
understanding that the son should occupy and 
work the land, giving the father half the produce 
and retaining the other half. In an action by 
the son to recover the certificate of title from the 
father, Held, that the presumption of an advance- 
ment was destroyed by the reservation by the 
father of a life estate ; that the son was therefore 
a trustee for his father, and that the father was 
entitled to retain the certificate and to have a 
transfer of the land to him executed by the son. 
Judgment of Hood, J., affirmed. M'Eie v. 
M*KiE, 19 A.L.T. 190. (Full Court.) 

DEVISE 

Of land under Act lield in trust 

Registration of devise 

See Trusts and Equities — Recog- 
nition of t^ntsts, 

DEVISEE. 

Power to sell land devised by testator 
holding as administrator of estate 
See Trusts and Equities — Recog- 
nition of trusts, 

DISCONTINUANCE. 

Of possession 
See Adverse Possession. 
See Remedies for Deprivation. 

DISCRETION. 

Of Registrar 

See Registrar, Duties of. 

DISPUTED BOUNDARIES. 
See Boundaries* 
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DISTRESS. 

See Mortgage — Powers of mort- 
gagee. 

DISTRICT COUNCILS ACT 1868 (S.A.) 

Sale under. 

Neill v. Lindsay, 18 S.A.L.B. 196. 

DISTRICT LAND REGISTRAR. 
Duty of to determine priorities 
See Caveat against Dealings. 

DOWER. 

See Bankbuptcy. 
Limitation of action for 

See RsBfEDiES fob Deprivation. 

DUMMYING. 

See Certificate of Title — Con- 
clusive effect. 

DUPLICATE 

Of instrument under the Act —To be 
deemed an original for probative 
purposes 

See Evidence. 

[S.A., Act of 1861.]— Instrument— JB^^fwtra- 
tion.—kn instrument, such as a mortgage, cannot 
be registered unless it has been executed in dupli- 
cate. BeSKiBRETT,2 S.A.L.R.21. (Full Court). 

EASEMENT. 

Power of owner of servient tenement to 
caveat against application 

See Bringing Land under Act — 

Caveat. 

Right-of-way — Paramount title — As to 
a rigtU'Of-way prevailing over a certifi- 
cate of title, although not notified 
therein as an encumbrarue 
See Easement. 

Lean v, Maubice, 8 S.A.L.K. 119. 

Right-of-way — Issu£ of certificate of 
title of servient tenement showing right- 
of-way to which the land is svhject (in 
South Australia) 

See Bringing Land under Act — 
(Conflicting Claims. 

Re ScHMiD AND Field, 15 S.A.L.B. 48. 

Right-of-way — As to power of Regis- 
trar on issue of certificate of title of 
dominant tenement to designate easement 
over land already under the (Victorian) 
Act 
^See Bringing Land under Act — 
Duties of Registrar. 

Re Bybne, Ex parte Mktbopolitan 
Pebmanent Buildino Socdstt, 10 
V.L,R. (L.) 361; 6 A.L.T. 171. 
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EASEMENT. 

A. Bight to Light. 

B. Bight-of-way. 

1. Creation. 

fa.) Public right-of-way. 
(h.) Private right-of-way. 

2. Evidence. 

8. Loss or ahandonment. 
4. Registration. 

A. Bight to Light. 

[N.Z.. Act of 1886, ss. 65, 67.] -Light- 
Prescriptum Act (2 and 3 Wm. IV., c, 71)— Appli- 
cation to colony — Crown bound by — Acquiescence. 
—The Prescription Act (2 and 3 Wm. IV. c. 71) is 
in force in the colony of New Zealand. In order 
to establish a right to light, it is sufficient if the 
parties claiming the right and their predecessors 
in title have actually enjoyed the light in the 
character of an easement for more than 20 
years before the commencement of the proceed- 
ings, occupying the land on which the building 
stands, as of right, during that period ; and it is 
immaterial whether they have had a good title 
to the land throughout the period. So far as 
light is concerned, the acquisition of a right under 
The Prescription Act is altogether independent of 
any presumed grant, and therefore of the 
capacity of the owner of the servient tenement to 
make a grant. The Prescription Act binds the 
Grown in regard to light as well as other ease- 
ments. Lights had been enjoyed for more than 
20 years before the servient tenement was 
brought under The Land Transfer Act. The 
owners of the dominant tenement acquiesced in 
the bringing of the servient tenement under the 
Act, and brought no action to establish their 
right to the light for more than a year afterwards. 
Held that, notwithstanding the peculiar wording 
and construction of s. 4 of The Prescription Act, 
that section could not be read in conjunction 
with s. 57 of the Act of 1885, so as to divest 
rights which s. 65 of that Act had expressly 
preserved. New Zealand Loan and Mebcantile 
Agency Co., Ltd. v. Wellington Gobpobation, 9 
N.Z.L.B. 10. (Court of Appeal.) 

B. Bight-of-Wat. 

(1.) Creation. 

{a) Public Bight-of-way. 

[Q., Act of 1861, ss. 119, 120.]— Closing road 
^Public highway — Subdivision of land. — A road 
leading from a public highway into a place where 
there is no thoroughfare is not necessarily a 
public road. Ex parte Le Gould, 1 S.C.B. (Q.) 
130. (Full Court). 

[Q., Act of 1861.] — Closing of roads 
dedicated by private persons — Dedication 
of land for road purposes — Deed of grant for 
land in closed road — Crown Lands Act of 1884, 
ss. 89, ^d— Crown Lands Act Amendment Act of 
1889, ss. 16, 11— Corrected Titles to Land Act of 
1882. — A new deed of grant can be issued by the 
Crown under s. 17 of The Crown Lands Acts 
1884 to 1886 Amendment Act of 1889 for land 
which has been dedicated for a road by a private 
person, who still remains registered in the Beal 
Property Office as the proprietor in fee-simple of 
the land, without a transfer to the Crown of his 
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interest in the land. Re Eellett's Grant, 7 
Q.L.J. 10. (FuU Court). 

[N.Z.] — Deposited plan—" Reserve '^— Right 
to sell. — A registered proprietor of land who lays 
out a township, and deposits a plan thereof in 
the District Land Registry, on which an allot- 
ment is shown as a reserve, does not lose his 
right to sell the allotment, so long as no specific 
purpose for the reserve is stated, and it does not 
appear that it was held out by way of inducement 
to the purchasers of other allotments to buy. 
SemhU: Had the allotment been reserved for 
some specific public purpose, the purchasers of 
the other allotments would have gained rights in 
respect of it, and the proprietor could not, in 
such case, use it, except for the purpose for 
which it was reserved. In re Miller, N.Z.L.B. 5 
S.C. 199. 

[S.A.,Amendino Act, 1878, s. 61.] — Deposited 
plan — Private right-of-way — Public road — 
Dedication^Easement Act (No. 228 of 1881). 
— Where a plan is deposited in the Lands Titles 
Office under the provisions of The Real Property 
Act (No. 128 of 1878), s. 61, all roads and ways 
shown thereon become dedicated to the public, 
unless there be something on the face of the plan 
to show that any roads or ways marked thereon 
are not intended to be public roads or ways. 
Per Way C. J. : Roads where the freehold is 
marked out vest in the co-terminous proprietors. 
In order to establish a private right-of-way over 
land under the provisions of The Real Property 
Act, it must be set out in the certificate of title to 
the land over which the right is given. Born v. 
Huntley, 20 S.A.L.R. 33. (Full Court). 

[N.Z., Act op 1870, s. 107.]— Deposited 
plan of subdivision - Transfer by reference to 
— Roads — Representation — Dedication . — Where 
a block of land, the title to which is under the 
Land Transfer Acts, has been subdivided, and a 
plan thereof deposited under s. 107 of the Act of 
1870, showing on its face proposed lines of road, 
a purchaser of part of this land, whose certificate 
of title describes his allotment by reference to 
the deposited plan, has a right to the use of all 
the roads shown on the plan, and the vendors 
cannot close tbem without his consent. The 
vendors are not bound to hold such land till they 
can sell it in allotments as shown on the plan, 
but they can lease the whole of the unsold portion 
for pastoral purposes, provided the rights of 
purchasers to the use of the roads are not 
interfered with. Quaere: Whether the deposit 
of such a plan, and the sale of any of the allot- 
ments, amounts to a dedication of the roads 
shown on the plan. Baibd v. Jacebon, N.Z.L.R. 2 
C.A. 271. 

[Q., Act op 1861, ss. 14, 119, 120.]— Deposit 
of plan of subdivision showing road — Special 
case. — A piece of land under the Act was subdivided 
and the plan duly recorded in the office. Le G. 
purchased lots 6, 7, 8, and 9, and a certificate of 
title for the land comprised in these lots was 
issued to him. He subsequently purchased the 
remaining part of the portion, including a road- 
way which divided the portion, and requested the 
Registrar to issue a certificate in his favour for 
the land comprised in lots 6-9, including the 
roadway through the centre, or to cancel the 
certificate originally issued for lots 6-9, and issue 
a certificate in bis favour for the whole portion. 
Le G. subdivided the land, whereby two roads 



were opened from a Government road, and sold 
several lots. The Court held the road in the 
original plan was not necessarily a public 
road. There could be no doubt that there 
might be a public highway over a place where 
there was no thoroughfare (Bateman v. Bluce, 
18 Q.B. 870), but the existence of the highway 
was a question of fact, and nothing could be 
gathered from the special case or the map to 
show an user by, or dedication to, the public of 
the road in question. Held, also, that Woodybr 
V. Hadden, 5 Taimt. 126, was not materially 
distinguishable from the case stated. The decision 
of Chambre J. that an unequivocal act of dedi- 
cation would instantly make the road a highway, 
as in the present case, if the second proposed 
subdivision were accepted, was approved of. 
Special case referred back to Registrar, with 
intimation of opinion. Ex parte Le Gould, 
1 S.C.R. (Q.) 130. (Full Court). 

(b) Private Right-of-way. 

[Victoria, Act op 1866, ss. 36, 49.]- Ease- 
ment created under power of attorney— 
Excessive exercise of power. — Where an attomey- 
under-power, acting in excess of the authority 
conferred on him, executed a transfer and grant 
of an easement of right-of-way under the Act, 
held, that, inasmuch as the instrument so 
executed purported to transfer and grant an 
incorporeal hereditament, it was an " instrument 
purporting to affect land " within the meaning of 
s. 36, and, therefore, upon registration under 
that section, the grantee, in the absence of fraud, 
became, by virtue of ss. 36 and 49, the registered 
proprietor of the easement of right-of-way 
mentioned in the instrument, and entitled to 
exercise the rights of a registered proprietor. 
Magor v. Donald, 13 V.L.R. 255, 8 A.L.T. 150. 
(Full Court). 

2. Evidence, 

[Victoria. Act op 1866, s. 64 ; Act op 1878, 
ss. 2, 3]— Certificate of titlt — Right-of-way 
appearing in — Action for obstructing right-oj-way 
over defendant* 8 land. — Plaintiff produced his 
certificate of title, showing a right-of-way on the 
plan in the margin. Defendant's certificate of 
title also showed plaintiff's right-of way. Held, 
that either certificate of title was conclusive 
evidence of plaintiff's title to the easement. 
Semble, if an error is made as to the width or 
other particulars of the right-of-way, a new certi- 
ficate of title, with a correct description, may be 
issued. Jones v. Park, 5 V.L.R. (L.) 167; 1 
A.L.T. 10. (Full Court). 

[S.A., Act op 1861.]— Certificate of title 
— Transfer of — Right-of-way. — A certificate 
of title under The Real Property Act of 1861 is 
no evidence of title to rights-of-way over other 
lands endorsed thereon. A person claiming 
rights-of-way over land under the Act must prove 
a transfer of such rights from the registered pro- 
prietor of the servient tenement, and such 
transfer must be registered on the certificate of 
title of the transferor, and {semble) of the trans- 
feree also. Plaintiffs, in an action for obstruc- 
tion of their right-of-way, produced as evidence 
of their title a certificate of title which certified 
that they were registered as proprietors of certain 
land together with a right-of-way over certain 
other lands not comprised in their certificate of 
title. Held, that the certificate of title was not 
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evidence of plaintiffs' title to the right-of-way; 
and, per Gwynne, J. {dm. Way C.J., and 
Bouoaat J.), that the certificate of title, inasmuch 
as it certified what was unwarranted, was wholly 
invalid, not only as to the right-of-way but also 
as to the whole of the land comprised in such 
certificate. Fobmbt v. Cobporation of Adblaipe, 
14 S.A.L.R. 144. (Full Court). 

[Q., Act op 1861, s. 119]— Dedication of^ 
towA—SuhdiviHon of land— Deposit of map. — ^ 
The owner of certain land under the Act having 
subdivided it into allotments for the purpose l 
sale, deposited with the Registrar-General a map 
showing the subdivisions and streets, in accor- 
dance with s. 119 of the Principal Act. The 
map showed a street running through the land 
called Gotha street. Subsequently to the deposit 
of the map, the land having been assessed for 
rating purposes in one block, the owner procured 
its assessment in the subdivisions shown on the 
map, and from that time he paid no assessment 
on Gotha street. The land soon after its subdi- 
vision was advertised for sale by auction, and 
described as having been subdivided into twenty 
allotments, Gotha street intersecting them. To 
the majority of the allotments there would have 
been no access but through Gotha street. Held, 
that there was sufficient evidence of the dedica- 
tion of Gotha-street as a public road or highway. 
O'QuiNNv. Reoisirab-General, 1 Q.L.J. Supp. 7. 

3. Loss or Abandonment, 

[Victoria, Act op 1866, s. 49 ; Act op 1878, s. 
2 ; Act op 1885, s. 41.]— Abandonment of ease- 
ment. — Transfer of land — Error in certificate. — 
On a claim to assert a right-of-way granted in 
1839, to which it was pleaded the right had been 
abandoned : Held, that the omission in the 
certificates of title to the respective tenements to 
record an easement did not bar the claim to the 
easement or relieve the servient tenement of its 
liability. Whether an easement has been 
abandoned is a question of intention to be 
determined on the facts in each case. Provisions 
of the Transfer of Land Statutes as to easements 
considered. James v. Stevenson, 15 V.L.R. 
616 ; 11 A.L.T. 107 ; 1893 A.C. 162. 

[N.Z.] — Loss of easement — Easement not 
noted on certificate of title of servient tenement. 
— ^When a certificate of title is granted 
reserving over other lands an easement which 
was granted by deed before the land was 
brought under The Land Transfer Act, 
the servient tenement remains subject to the 
easement, even if it has subsequently been 
brought under the Act, and the certificate of title 
therefore contains no mention of the easement to 
which the land is subject. The plaintiff, in such 
a case, can recover substantial damages, although 
he cannot prove the existence of the easement 
over other lands, without which that over the 
defendant's lands would be useless, so long as he 
can prove that he has been able to use the latter 
easement beneficially. Anderson v. Maori Hill 
Borough Council, N.Z.L.R. 3 S.C. 364. 

[Victoria.]— Loss of easement on private 
land — Power of resumption — Melbourne Corpora- 
tion Act (li vie , No. 20. ; — When a lane set out 
on private land has been l)rought under the 
provisions of The Melbourne Corporation Act (14 
Vic, No. 20), the Act does not confer on the 
adjoining owners and occupies such right of 



passage over it as precludes the owner in tee 
from ever resuming the control or exclusive pos- 
sisssion of such lane. Mowbray, Rowan and 
Hicks v. Drew, 1893 A.C. 295. 

[S.A., Act op 1861.]— Loss of easement — 
Registration under Registration Act of 1841— 
Caveating capacity of owner of easement — In 
accordance with The Registration Act of 1841, 
priority of registration to create priority of title 
must be by memorial, as provided by such Act, 
and a registration under The Real Property Act 
is not such a registration as to give priority over 
a prior unregistered instrument. There may be 
rights of -way and other easements existent in 
respect of land under The Real Property Act of 
1861, though such rights-of-way and easements 
do not appear on the register or certificate of 
title. The owner of an easement has no caveating 
power ; and, semble, easements are not in any way 
subject to the operation of The Real Property Act, 
A. and B. (the mortgagors) andC. (the mortgagee) 
of a section of land by indenture duly executed, 
but not duly attested, granted a right-of-way over 
the same to D. ; subsequently C. re-conveyed to 
A. and B. without mention of the right of-way^ 
and A. and B. applied to have the hmd brought 
under the provisions of The Real Property Act of 
1861, and a clean certificate of title in their names 
was accordingly issued. The land was afterwards 
mortgaged by A. and B. , and sold by the mortgagee 
to the defendant, but neither in the application nor 
in the certificate of title issued pursuant thereto, 
nor in any way of the subsequent dealings, was 
any mention made of the right-of-way, or action 
for obstructing the way. Held, (I) that there 
had been no registration, within the meaning of 
The Registration Act of 1841, such as to destroy 
the right-of-way vested in the plaintiffs; (2) 
That the certificate of title was evidence only 
that the person named therein as proprietor held 
the land subject to such encumbrances, liens, and 
interests as were notified thereon, but that ease- 
ments did not come within any of these defini- 
tions, and, consequently, there might be a right- 
of-way not so notified. Lean v. Maurice, 8 
S.A.L.R. 119. (Full Court). 

4. Registration, 

Endorsement of easement on title — Right- 
of-way. — SembU, that where, on an application to 
bring land imder the Act, the applicant's title 
deeds disclose a right-of-way, it is the duty of the 
Registrar to endorse it on the certificate. In re 
HouisoN (Shephebd Smith Caveator), 14 W.N. 
(N.S.W.) 3; 18 N.S.W.L.R. (L.) 300. (Full 
Court.) 

[Victoria, Act op 1866, ss. 4, 17, 64.]~Ease- 
ment, how registered. — Section 64 of Act No. 
301 provides for the registration of an easement 
by entry upon the folium of the register which 
represents the servient tenement. No entry can 
be made on the folium representing the dominant 
tenement, but the use of the word " land " wiU, 
by virtue of s. 4, carry with it any easement to 
which the owner of the dominant tenement can 
be shown by evidence external to the register 
to be entitled. There is no provision for register- 
ing easements over land not brought under the 
Act ; only such incorporeal hereditaments as are 
actual estates in land over land not under the 
Act can be registered. In re Transper of Land 
Statute, Ex parte Cunningham, 3 V.LJR. (L.) 
199. (Full Court). 
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[VioroMA, Acts op 1866 and 1878.]— 
Procedure to compel registration of ease- 
ment. — There are no means provided by the Act 
by which the owner of a tenement alleged to be 
servient can contest the claim of the owner of the 
tenement alleged to be dominant to have 
registered an easement over the alleged servient 
tenement. In re Bybnb, Ex parte Metropolitan 
BuiLDiNa SociBTY, 10 V.L.R. (L.) 361, 6 A.L T. 
17. (Full Court). 

[VicTOBiA, Act of 1866. s. 4.] — What 
easements are registrable. — Only easements 
appurtenant to land under the Act can be entered 
upon the register. Where, therefore, the owner 
of land granted a right-of-way over his land to 
an adjoining owner, heldj that this was merely 
a way in gross, which could not be assigned, and 
should not be registered. In re Transfer of 
Land Statute, Ex parte Johnson, 5 W.W. and 
a'B. (L.) 56. 

EJECTMENT. 

See Adverse Possession. 
See Bankbuptcy. 

See Certificate of Title — (b) 
Conclusive effect. 
See Lease. 

See Mortgage — Powers and reme- 
dies of moHgagee, 
See Remedies for Deprivation. 

Action for, against holder of possessory 
title 
See Adverse Possession. 

[Victoria, Act of 1866.] — Evidence. — 
Where the defendant appeared and the plain- 
tiff produced his certificate of title, held, that 
he need not prove possession by the defendant. 
VAiJiANCB V, Condon, 3 V.L.R. (L.) 83. 

ENDORSEMENT. 

Of interests in land on certificate of 
title 

See Registrar, duties of. 

EQUITABLE MORTGAGE. 
See Mortgage. 

EQUITABLE MORTGAGEE. 

Rights of 

See Certificate of Title — Error, 

Rights of as against Sheriffs transferee. 
See Sales by Sheriff. 

EQUITABLE PLEA. 

To action of ejectment 

See Remedies for Deprivation. 

EQUITABLE TITLE. 

Of caveator against application 
See Bringing Lands under the Act 
— Caveat. 

Hodgson v. Hunter, 3 A.J.B. 13. 



EQUITY. 

See Fraud. 

See Trusts and Equities. 

EQUITY OF REDEMPTION. 

Sale of under fi fa 
See Sales by Sheriff. 

ERROR. 

See Boundaries. 

In ceHificate of title 

See Certificate of Title. 

Land wrongly specified in statement 
for registration of fi, fa, — Effect of 
Slierifs sale 

See Sales by Sheriff. 

Wrong land sold by Slieriff 
See Sales by Sheriff. 

Hassett V, Colonial Bank, 7 V.L.R. 
(L.) 380. 

Taking advantage of 
See Fraud — Mistake, 

Sale and transfer of wrong land. 

[Victoria, Act op 1866] -Plaintiff owned 
two paddocks, known as " the / homestead 
paddock" and "the bush paddock." By 
a mistake of himself and his auctioneer the 
land advertised for sale was that included in the 
certificate of title of the homestead paddock. 
Plaintiff intended to sell the bush paddock. 
Defendant thought he was buying the homestead 
paddock. Defendant paid the purchase money 
and received the transfer and certificate of title. 
A decree was made for a re-transfer on payment 
of purchase money, interest, and costs. Ashley 
r. Cook, 2 A.L.T. 2, 50. (Full Court.) 

[N.Z., Act of 1885, ss. 10, 190.]— Certificate 
of title issued on void order of freehold 
tenure in respect of native land— Bona fide 
purchaser — Mortgagee. — Section 10 of the Act of 
1885, as to what land is to be deemed subject to 
the provisions of the Act, is not mandatory for 
all purposes, and the words " under the provisions 
of this Act" in s. 190 of that Act, which protects 
bond fide purchasers for value and mortgagees, 
ought to be read as qualifying the words 
"purchaser or mortgagee," and the section 
construed as if the words " of land " had been 
transposed so as immediately to follow the 
words "purchaser or mortgagee." [In re 
Caroill, 7 N. Z.L.R. 481 — ante Bringing Land 
UNDER Act (A.), dissented from]. In re Okirae 
Block, ION. Z.L.R. 677. 

[N.Z., Act op 1885, s. 17 and ss. 55 and 67.]— 
Crown lands not alienated nor contracted 
to be alienated — Mistake — Summons for 
correction — Bond fide transferee — Crown not 
hound — Road— Rights of Public. — Land which 
has never been alienated, nor contracted to be 
alienated, from the Crown cannot be brought 
under the provisions of The Land Transfer Act. 
A land registrar has no jurisdiction to grant a 
certificate of title to such land, and a transferee 
of such land bond fide for value obtains no 
better title than the transferor. If The Municipal 
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Corporations Act divests such land frokn the 
Grown, and vests it as a road in the local 
corporation, the land, until the road is closed or 
disposed of by the corporation under its statutory 
powers, is still subject to an absolute right of 
user by the public, and sections 55 and 67 of 
The Land Transfer Act do not bar that right. 
In re Gaboill, 7 N.Z.L.B. 481. [Dissented 
from in In re Okibae Block, 10 N.Z.L.R. 677, 
supra,} 

ESCHEAT. 

See Bbinoing Lands under Act. 
In re BouBKE, 7 Q.L.J. 133. Attobney- 
Gbneral 17. HooGAN, 3 V.L.B. (Eq.) 
111. 

ESTATE TAIL. 

Bringing und^r Act 

See Brinoino Lands under Act. 
Ex parte Willis, 12 S.C.R. (N.S.W.) 
312. 

[S.A.] — Estate tuil^Deed of assignment^ 
Trustee — Statute De Bonis — Fines and Recoveries 
(Imperial) Act — Estates Tail Act, 1881— 
Insolvent Act, 1860. — S. was the tenant in tail 
of certain property under the Act, which he 
assigned to trustees for the benefit of his creditors. 
The trustees applied to the Court for an order 
for sale of the fee-simple of the said entailed land. 
Held (1) That the trustees could only sell a base 
fee determinable on death of debtor and failure 
of issue ; (2) That the statute De Bonis applies 
in South Austraha; (8) That The Fines and 
Recoveries Act is not applicable to the province ; 
(4) That The Estates TaU Act, 1881, is not 
retrospective. In re Swinden, 16 S.A.L.B. 
7. (Full Gourt). 

ESTOPPEL. 

Of vendor from showing non-payment 
of purchase money after registration 
of transfer 
See Transfer. 

Tenancy hy^ of mortgagor — Mortgagee's 

right of distress 

See MoRTOAGE — Powers and Reme- 
dies of Mortgagee, 

EVIDENCE. 

^See Boundaries. 
See Ejectment. 

Abandonment of nght-ofway 
See Easement. 

Adverse possession 

See Adverse Possession — Evidence, 

Affidavits — On summons to show came 
against cancellation of certificate 

See Certificate of Title — (A, J 

Cancellation. 

Burden of proof 

See Caveat against Dealings — 
mthdrawal. 



Burden of proof of fraud 
See Fraud. 

Burden of proof on trial of issues upon 
application to bring land under Act 

See Bringing Land under Act — 

2'rial of issues. 
Certified copy of mem^orandum of 
mortgage 

See LfSTRUMENTS OP Title. 

Conclusive evidence of certificate of 
title 

See Certificate of Title. 

Criminal law 
See Criminal Law. 

Dedication of road 
See Easement. 

Default by mortgagor , on transfer by 
mortgagee 

Submortgage. 

See Registrar, duties of. 
Dispute as to boundaries 

See Boundaries. 

Duty of Registrar to accept , on appli- 
cation to bfing land under Act 

See Bringing Lands under Act — 

Duties of Registrar. 

Estoppel 

See Mortgage. 
See Transfer. 

Government plan and parish map 
rightly rejected on trial of issues 
See Bringing Lands under Act. 
Smith r. Neild, 10 N.S.W.L.B. (L.) 
171. 

Loss or damage J proof of 

See Bemedies for Deprivation. 
Power of executor to sell land — Right 
of trustee to discharge mortgage 
. See Trusts and Equities — Recog- 
nition of trusts. 

Right-of-way, proof of existence or 
loss 

See Easement. 

Statements in document ff title 
See Instruments of Title. 
Sub-lease^ proof of 

See Lease. 

MuNRo & Baillieu v. Adams, 17 
V.L.R. 703. 

Summons referred to Full Court 
See Practice. 

EVIDENCE. 

[N.Z.] — Boundaries — Absence of natural 
boundaries — Possession. — Where parcels of land 
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are granted by the Grown having no natural 
boundaries, the original survey marks being gone, 
. and whftre there is no great difference in 
admeasurement, a long occupation, acquiesced in 
by the adjoining owner, will be taken by the Court 
as convincing evidence that the lands occupied are 
the lands granted, notwithstanding that they 
cannot be made to tally with the plans on the 
grants. Next to natural boundaries, the highest 
regard is had to lines actually run, and comers 
actually marked, at the time of a grant, and, if 
the description is doubtful, parol evidence of the 
construction given to it by the parties is admis 
sible, and will bind their successors in title. 
Semble, that even under The Land Transfer Act^ 
possession should be the best evidence of title. 
Equitable Building and Investment Co. v, 
Ross, N.Z.L.R. 5 S.C. 229. 

[S.A.,AcT OP 1861.] -Certificate of title— 
Rights-of-way.— A certificate of title under The 
Real Property Act, 1861, is not evidence of the 
registered proprietor's title to rights-of-way over 
other lands endorsed thereon. Fobmby v. 
Corporation of Adelaide, 14 S.A.L.R. 144. 
(Full Court) . {See E asebient— Evidence) . 

[Victoria, Act op 1866.]— Certificate of 
title — Conclusive effect of, — The conclusive 
evidence of title afforded by production of the 
certificate of title may be nullified if the 
registered proprietor produces evidence showing 
that the certificate of title was improperly 
obtained. Miller v. Moresey, 2 V.R. (L.) 193, 
2A.J.R.116. 

[VicTOBU, Act op 1866, s. 47.]— Certificate 
of XiWt— Duplicate.— ThQ certificate of title 
which is to be conclusive evidence of title under 
s. 47, is the certificate of title retained by the 
Registrar, and bound up in the Register Book. 
The duplicate certificate of title held by the 
registered proprietor is only |)rtwia /aci« evidence. 
Wilkinson v. Brown, 1 V.R. (L.j 86, 1 A. J.R. 88. 

[Victoria, Act of 1890, s. 55.]— Duplicate 
instruments — Production of duplicatein Register 
Book. — Semble, that although, under s. 55 of 
The Transfer of Land Act, 1890, instruments 
presented for registration may be in duplicate, 
each part is to be treated as an original for all 
probative purposes. Ettershank v. The Queen, 
4 A. J.R. 132. (Full Court). 

[VicTORU, Act op 1866.] — Endorsement 
on title — Memorandum of transfer — Reference 
therein to certificate of title.— The entry of 
the folio and volume of an instrument of 
transfer shows sufficient connection with the 
certificate issued thereon. Ettershank v. The 
Queen, 4 A.J.R. 132. (Full Court). 

[N.S.W., Acts op 1862 and 1878 J— Exami- 
nation de bene esse.—Qtuere: Whether an 
order from the Full Court is necessary for the 
examination of a witness de bene esse in a real 
property issue ? Inre O'Brien, 2 N.S.W.L.R. 301. 

[Victoria, Act op 1866, ss. 84 et seq.] — 
Mortg&gt^ Consideration. — A mortgage under 
the Act, though subsequently discharged, is not 
sufficient proof of the exact amount alleged to 
have been paid as the consideration of the mort- 
gage. Hayes v. Wilson. 6 AL.T., 249. 

[Victowa.] — Official Signature.— Evidence 
as to the signature of the Deputy Registrar-General 
by a person who had never seen him sign his name, 
D 



but who had seen it on many official documents 
known by him to be genuine, is admissible. 
EOZMINSKT V. SCHURMANN, 7 V.L.R. (L.j 474. 

[Victoru.] — Official Signature — Signature of 
Deputy Registrar-General— Judicial notice. — The 
Court will not take judicial notice of the signature 
of the Deputy Registrar-General under s. 154 of 
The Statute of Evidence, 1864. Therefore, a 
memorandum signed by the Deputy Registrar- 
General endorsed upon a stock mortgage that 
such mortgage has been filed, is not evidence of 
filing unless the signature be proved. Teague v. 
Farrell, 6 V.L.R. (L.) 480; 2 AL.T. 98. 

[N.S.W., Acts op 1862 and 18771— Onus of 
proof between applicant to bring land under 
the Act and caveator in possession. — Where 
an applicant to bring land under the Acts shows 
a complete documentary title, and that he has 
been in possession within twenty years before 
the commencement of the proceedings, the 
burden of proof to defeat his title is on the cave- 
ator in possession. Sollino v. Brouohton, 1893 
A.C. 556. And see cases under Brinoino Land 
under the Act — Trial of Issues. 

[N.S.W., Act op 1862.]— Plan— As to the 
admission of a plan as evidence, see Smith v. 
Neild, 10 N.S.W.L.R. 171. Supra sub. Bring- 
ing Land under the Act — Trial of issues, col. 38. 

[Victoria, Act op 1866, s. 134.]— Plan- 
Deposit of at Titles Office— Plan lost— Evidence 
of its contents — Action for recovery of land. — ^In 
an action for the recovery of laiid, where the 
plaintiff's certificate of titie refers to a plan of 
subdivision as being lodged in the Titles Office, 
that is evidence as against him that the plan was 
so lodged. Such plan of subdivision, comprising 
the allotments of the plaintiff and the defendant, 
is admissible in evidence to show that the comer 
of two streets forming the commencing point for 
both plaintiff's and defendant's measurements, 
ought not to be where it actually appears on the 
ground, but is not conclusive. On proof that 
such plan had been lost in the Titles Office, a 
copy of it on which the office had for some years 
acted was admitted as secondary evidence of the 
plan of subdivision for the same purpose. Ebllt 
V. GiRDLER, 12 V.L.R., 851. 

[Victoria, Act op 1866.] — Power of 
Attorney — Registration oj documents executed 
under — Evidence that power not revoked. 
— Where the Registrar of Titles refused to 
register a transfer of certain land, the title to 
which depended on a deed purporting to have 
been executed under the power of attorney, on 
the giound that evidence must be given of the 
principal being ahve at the date of the registra- 
tion of the power : Held, that he was right. In 
re Woods, 6 W.W. and a'B. (L.) 233, N.C. 26. 
(Full Court.) 

EXAMINATION DE BENE ESSE. 

In real property issue — Practice 

Qtuere, whether an order of the Full Court 
is necessary for the examination of a witness 
de bene esse in a Real Property issue? In 
re O'Brien, 2 N.S.W.L.R. 301. 

EXCESS. 

Of area of land sold by metes and 
bounds — Compensation for — Vendor 
and purchaser 
See BsMEDiss for Dspbiyation, 
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EXECUTION. 

Of instrument — Inquiry as to due 
execution 

See Rboistbab, Duties of. 

EXECUTION CREDITOR. 

Misdescription of land in statement 
accompanying wnt — Davfiages 
See Remedies fob Depbivation. 

EXECUTOR. 

Land in nams of — Registration of 
judgment against 

See Sales by Shebiff. 

Mortgagee of testators land — Fore- 
closure — Executor who is also mortgagee 
of testator* s land cannot obtain order for 
foreclosure 

See MokiojlQR— Foreclosure. 

Ex parte National Tbusteeb, <fec., 
Co. Ltd., 19 A.L.T. 222. 

Position of f as to lands of testator 

See Tbamsmission. 
Transfer by — Liability of estate to 
debts 

See Tbansfeb. 

See Tbansmission. 

EXECUTORY AGREEMENTS. 

See Tbusts and Eqihties — Recog- 
nition of trusts, 

FALSA DEMONSTRATE. 
See BouNDABiES. 

FALSE STATEMENT. 
See Cbiminal Law. 

FEES. 

Assurance fund 

See AssuBANOE Fund. 
See Tbansmission. 

For production of certificate of title by 

first mortgagee 

See MoBTGAGE — Powers of mort- 
gagee. 

FIERI FACIAS. 

See Sales by Shebiff. ' 

FIXTURES. 

See MOBTGAGB. 

Annexed to soil by wrong doer — Pur- 
chaser 

See Fbaud. 



FOREIGN COMPANY. 

Registration of transfer to * 
See Rbgistbab, Duties of. 

FORFEITURE. 

Of lease 
See Lease. 

FORGED TRANSFER. 

See Remedies fob Depbivation. 

FORGERY. 

See Cbiminal Law. 
SeeFRAVD (d.). 

FORM. 

Document not in accordance with forms 
prescribed by the Act 
See Tbansmission. 

Of caveat 

See Caveat against Dealings. 
Of mortgage 
See Registbab, Duties op 
Ex parte Boxbuboh, 1 S.C.B. 
201. 

Of transfer 
See Tbansfeb. 



(Q.) 



FORECLOSURE. 

See Mobtgage — Powers 
remedies of mortgagee 



and 



FRAUD. 

See also Cebtifioate op Title. 

See also Remedies fob Depbivation. 

Application to bring lands under Act 
See also Bbinging Lands undeb 
Act. 

Bell v. Bbckmann, 10 N.S.W.LJl. 
(Eq.) 261. 

Certificate of title obtained by — Relief 
See Cebtifioate of Title — (A,) 
Cancellation, 

Crown grant obtained by 
See Cbown Gbant. 

Evidence — Burden of proof 

See LENNEBERa v. Schleuseneb, 
B.G.B., 24th August, 1885. 

False statement 
See Cbiminal Law. 

Jurisdiction of Court of Equity. 

[S.A., Act of 1861.]— The Court of Equity 
has concurrent if not sole jurisdiction in cases of 
fraud arising out of The Real Property Act, 
Bbady v. Brady, 8 S.A.L.B. 219. 
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FRAUD. 

A. Definition. 

B. Bbinoino Land under the Act. 

C. Evidence. 

D. Forged Instruments. 

E. Fraud upon Creditors. 

F. Innocent Purchaser. 

G. Mistake. 
H. Notice. 

A. Definition. 

[Victoria, Act of 1866, ss. 49. 50]— Fraud, 
meaning of. — Molesworth J. gave as instance of 
fraud within the meaning of Act No. 301, collu- 
sion between proprietor and vendee to defeat an 
equitable interest, or means taken by the vendee 
to induce a person having equitable interests not 
to enforce his right or lodge a caveat. Robert- 
son V. Keith, 1 V.R. (Eq.) 11, 14 ; 1 A.J.R. 14. 

[Victoria, Act of 1866, ss. 49, 50]— Fraud, 
meaning of. -Sections 49 and 50 of the Act No. 
301 protect a purchaser from encumbrances not 
created by himself, but he must perform a con- 
tract into which he has himself entered, and the 
Court will enforce the performance. Cunningham 
V. GuNDRY, 2 V.L.R. (Eq.) 197. (Full Court.) 

[Victoria, Act of 1866, s. 50.]— Fraud, 
meaning of. — The Transfer of Land Statute 
(No. 301), s. 50, should be construed strictly, its 
exceptions liberally. Fraud, in that section, 
applies equally to the cases of fraud by a 
purchaser and by a vendor. Chomley v, Fire- 
bracb, 5 V.L.R. (Eq.) 57. (Full Court). 

]ViCTORiA, Act of 1866, ss. 49, 50]— Fraud, 
meaning of. — The word *' fraud " in ss. 49 and 
50 of The Transfer of Land Statute (No. 301) 
does not include fraud of the conveying party in 
acquiring title. Cullen v. Thompson, 5 V.L.R. 
(Eq.) 147. 

(Victoria, Act op 1890, ss. 74, 140.] —Fraud, 
meaning of^Protection of dealings with regis- 
tered proprietor — Administrator registered as 
proprietor — Mortgage by administrator to secure 
own debt — Constructive fraud— Actual fraud — 
Leasehold under Victorian Act. — *' Fraud," in 
s. 74 of The Land Transfer Act, 1890 (No. 1149), 
which provides that the proprietor of land under 
that Act shall, '* except in the case of fraud," 
hold the same subject to such encumbrances as 
are notified on the certificate of title, but abso- 
lutely free from all other encumbrances what- 
soever, with certain exceptions therein mentioned, 
means moral turpitude— actual dishonest dealing 
— and does hot include what is known as 
"constructive fraud." Where a person sells 
land to a widow, who happens also to be adminis- 
tratrix of her husband's intestate estate, and who 
gives, as security for a portion of the purchase 
money, a mortgage over a leasehold estate, under 
The Transfer of Land Act, 1890 (No. 1149), 
forming portion of the intestate's estate, of which 
she had become the registered proprietor, held, 
per Williams and Hood JJ. (A'Beckett J. 
dissentiente), that actual fraud should not be 
inferred, and that the mortgage could not be 
defeated by the next-of-kin of the intestate. 
Gregory v. Alger, 19 V.L.R. 565. (Full Court.) 

B. Bbinging Land under the Act. 

[S.A., Real Property Acts, 1857. 1858, 1860, 
AND 1861.] — Bringing land under Act— Certi/i- 
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cate of title— Cancellation— Fraud— Voluntary 
transfer, — In 1840 G., the owner in fee-simple of 
certain land, mortgaged the same to W. as trustee 
for F. to secure payment of £161 and interest. 
In 1842 G. paid £142 in reduction of the mort- 
gage debt and obtained back his title deeds, but 
no reconveyance of the land. In 1855 G., having 
sold portion of the land to M., offered to sell for 
£250 the balance to A., who, however, on the 
advice of his solicitor S., a partner of C, declined 
to purchase on account of the outstanding legal 
estate. In September, 1856, C. bought from F. 
the whole of the land for £20, and obtained a 
conveyance of the same in fee-simple. In Octo- 
ber, 1856, C. conveyed the land to S., who after- 
wards bought from M. the piece of land M. had 
formerly purchased from G. S. died in 1858, 
indebted to A. in the sum of £380, in satisfaction 
of which debt the devisees of S.. one of whom 
was C, conveyed to him in 1859 the abovemen- 
tioned land, C. informing him at the time that 
the title was a '* good holding title." A. at once 
made application in the form in Schedule I. to 
the Act of 1858, to bring the land under the pro- 
visions of The Real Property Act, forwarding 
with his application an abstract of title, which if 
examined must have shown the Commissioners 
that A. was not entitled to the estate in the land 
which he claimed. The Lands Titles Commis- 
sioners, pursuant to A.'s application, issued to 
him a certificate of title under the provisions of 
the then Real Property Act. In 1861 G. brought 
ejectment against A. and obtained a verdict in 
his favour. In 1863 G., in consideration of a 
debt then due by him, and of a further advance, 
conveyed the land to his solicitors, having pre- 
viously paid off the balance of the mortgage debt 
of £161 and interest to the assignees in insol- 
vency of F. and obtained an order under the 
Trustee Act vesting in him the land, and C.'s 
solicitors afterwards sold and conveyed the same 
to the plaintiffs. A. died in 1866, and in 1876, 
on the usual application and declaration, the 
trustees under his will obtained a certificate of 
title to the land in their names and afterwards 
transferred t^Je same to the defendants as devisees 
under the will of A. On suit to compel the 
delivery up and cancellation of the certificates — 
Held, (1) That under the above circumstances A. 
must be taken to have known of G.'s rights at 
the time he made the application to have the 
land brought under The Real Property Act of 
1858 ; that the statement in his declaration in 
support of the application, that he was not ayrare 
that any person had any claim, estate, or inte- 
rest in the land at law or in equity, was untrue 
to his knowledge, and material, and that on 
these grounds alone the certificate was obtained 
by fraud within the meaning of s. 40 of The Real 
Property Act, 1861 ; (2) That the knowledge of 
C. of the outstanding title of G. affected A. with 
notice of the same, so as to fix him with con- 
structive fraud in making the above application ; 
(3) That the fraud contemplated by s. 40 of The 
Real Property Act, 1861, is not necessarily moral 
fraud, but embraces fraud in its ordinary legal 
sense; (4) That certificates of title under the 
earUer Real Property Acts are subject to the 
exception contained in s. 40 of The Real Pro- 
perty Act, 1861, and liable, under that section,^ 
be avoided if obtamed by fraud; (5) That the 
protection extended by s. 114 of The Real Pro- 
perty Act^ 1861, to transferees from the registered 
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proprietor of land nnder that Act applies to 
transferees for value only, and not to mere volun- 
teers. BiooB V. M*£llisteb, 14 S.A.L.B. 86. 
(Full Court.) 

[S.A., Act of 1861.]~Bringing land under 
the Act^CertiJic'ite of titU^Parties.—U., the 
eldest son of a deceased proprietor, fraudulently 
applied in the name of his father to have certain 
lands brought under the Act, stating inter alia in 
his declaration that he was not aware of any 
mortgage other than set forth, and stated as 
follows : " That K. lent to me the sum of £260 
on the security of the said piece of land, and 
that I have agreed to execute and register a 
mortgage for the said sum to the said K.,.or to 
whom he may desire." A certificate of title was 
accordingly issued in the name of the deceased 
owner, and, on the date when the same was 
issued, M. executed, in the name of the deceased, 
a memorandum of mortgage to a party other 
than K. to secure the sum of £250 and interest — 
presumably the same sum expressed in the 
application to have been advanced by K. On a 
bill filed to set aside the certificate of title and 
mortgage : Held^ that the Lands Title Com- 
missioners had no power, under the circumstances, 
to issue the ceAificate of title m the name of a 
dead man, and that the certificate of title and, con- 
sequently, the mortgage were nullities ; and that 
neither the heir-at-law, nor the executors of his 
will, the Registrar General nor the Commissioners 
were necessary parties to the suit. Brady v. 
Brady, 8 S.A.L.R. 219. 

[Victoria, Act op 1866, s. 105.]— Bringing 
land under the Act — Person not the owner 
bringing land under the Act in his own name — 
Ejectment— Cancellation of certificate of title — 
Execution of transfer to rightful owner— Expenses 
of bringing land under the Act — Mesne profits.— 
Where the owner of land had been deprived of it 
by the defendant having brought it under The 
Transfer of Land Statute^ and having obtained a 
certificate of title in his own name by means of 
false and fraudulent declarations, the Court 
would not order the Registrar of Titles to cancel 
such certificate, he not having been made a party 
to the action ; but it ordered the defendant to 
give up possession of the land, with mesne profits 
for the time he had been in occupation ; also to 
deliver up the duplicate certificate of title, and to 
execute a transfer to the plaintiff. The defendant 
was not allowed the expense of bringing the 
land under the Act. Ogle v. Aedy, 13 V.L.R. 
461. 

[N.Z.,AcT OP 1885, s. 56.]— Bringing land 
under the Act — Registration of void conveyance 
from Natives — Registered proprietors declared 
trustees— Re-transfer ordered. — The registration 
under the Act of a void conveyance from Natives 
by the parties to whom it purports to convey is a 
wrongful obtaining of what is equivalent to the 
legal estate, and such parties are trustees for the 
Natives, and the Court will give effect to the 
trust, and direct transfer to them. Matthews v. 
Paraone, 7 N.Z.L.R. 528. (Court of Appeal.) 

[S.A., Act op 1861, s. 39.]— Bringing land 
under the Act — Unregistered deed. — Equitable 
right. — ^Although an unregistered deed is not 
effectual to pass any interest in land under s. 39 
of the Act of 1861, yet it is effectual to pass an 
equitable right to set aside a certificate of title 
relating thereto, which has been obtained by 



fraud. (On appeal, af&rming the decision of the 
Supreme Court). McEllisteb v. Bioos, 8 App. 
Cas. 314. 

C. Evidence. 

[Q., Act of 1861, s. 44.]— Burden of proof of 
fraud. — In an action by the registered proprietor 
for recovery of possession of land, the defendant 
alleged fraud. The plaintiff produced the 
certificate of title free from encumbrance. Held^ 
that the onus of proving fraud lay on the 
defendant, and that, unless fraud was proved, 
the plaintiff was entitled to possession against all 
the world. Lennebero v. Schleuseneb. B.C.B., 
24th August, 1885. 

D. Forged Instruments. 

[N.Z., Act op 1885, s. 66.]— Forged convey- 
ance — Fraud — Innocent purchaser obtaining 
title under the Act. — Where a signature to a deed 
of conveyance is, without the knowledge of the 
purchaser, a forgery, and the land thereby 
conveyed is brought under The Land Transfer 
Act, the purchaser's title to the land is 
unimpeachable. Coleman & Clarke v. Riria 
PuwHANGA, N.Z.L.R. 4 S.C. 230. 

[N.Z.. Act op 1885, s. 68.]— Forged Mort- 
gage—Registration — Endorsement obtained by 
fraud. — A person stole a provisional certificate 
under The Land Transfer Act and forged the 
name of the owner of the land to a memorandum 
of mortgage in favour of a person who in good 
faith, advanced money on the supposed security. 
The memorandum of mortgage was duly regis- 
tered. A summons was issued on behalf of the 
District Land Registrar, calling on the mortgagee 
to deliver his documents of title up to have the 
registration memoranda cancelled. Held^ that 
the forged memorandum conferred no title, and 
the registration thereof must be' vacated. In re 
Land Transfeb Act, ex parte Davy, 6 N.Z.L.R. 
760. (Court of Appeal.) 

[N.Z., Act of 1885, ss. 35, 36, 39.]— Forgery 
of Transfer. — A person employed an agent to 
procure a transfer of a memorandum of mort- 
gage under The Land Transfer Act, The agent 
procured a transfer of the mortgage to be exe- 
cuted by one joint mortgagee and forged the 
signature of the other. He then, on behalf of the 
transferee, procured him to be registered as mort- 
gagee. The transferee paid the consideration 
money to the agent, who misappropriated it. 
Held^ that the memorandum of registration was 
procured by fraud, and an order was made that 
it be delivered up to be cancelled. Ex parte 
Batham, 6 N.Z.L.R. 342. (Court of Appeal.^ 

[ViCTOBiA, Act of 1866,]— Forged Transfer 
— Fictitious transferee — Forged mortgage — Effect 
of registration. — The Victorian Transfer of Land 
Statute protects those who derive a registered 
title bonA fide and for value from a registered 
owner. Accordingly they need not investigate 
the title of such owner, for they are not affected 
by its infirmities. But they must ascertain at 
their own peril his existence and identity, the 
authority of any agent to act for him, and the 
validity of the deed under which they claim. 
The name of a registered owner having been 
removed in favour of a fictitious and non-existing 
transferee as the result of a forged transfer, a 
mortgage purporting to have been executed by 
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such transferee was subsequently put upon the 
register by bond-fide mortgagees. In a suit by 
the true owner against the Registrar, the mort- 
gagees, and the perpetrator of the fraud— HeW, 
(a) that the plaintiff's name must be restored to 
the register ; (b) that the mortgage was invalid 
and did not in favour of the mortgagee constitute 
an encumbrance on the plaintiff's title, though 
nnder the Act it would have that effect in favour 
of a bond-fide registered assignee thereof. Gibbs 
V, Messeb, 1891 A.G. 248. 



[Victoria, Act op 1866] — Fraud — Forged 
transfer — Innocent purchaser — A registered pro- 
prietor under the Act, being a purchaser for 
value and without notice of the forgery, acquires 
by virtue of the Act an indefeasible title to the 
estate or interest of which he is registered, even 
although such registration may have been effected 
by means of a forged instrument. O'Connor v. 
O'Connor, 9 A.L.T, 117. 

[Q., Act op 1861, ss. 123, 126]— Forged 
transfer — Registration of transferee — Bond fide 
purchaser for value from transferee— The English 
Registry Acts contrasted. — Under The Real 
Property Act o/ 1861 a 6ond ^e purchaser for 
value without notice from a proprietor registered 
on a forged transfer obtains on registration the 
legal estate. Bailey v. Cbibb, 2 Q.L.J. 42. 

E. Fraud upon Creditors. 

[N.S.W., Act op 1862.]— Fraudulent settle- 
ment — Of land under the Act^ within 13 Eliz.^ 
c. 5 — Settlement set aside. 

See Lloyd v. Blumenthal, 5 N.S.W.L.R. 

(Eq.) 99. 

[N.Z., Act op 1870, ss. 42, 142.]— Fraud upon 
creditors — Purchase in wife's name — Certificate 
of title — Setting aside.— R. bought a piece of land 
and directed the vendor to transfer it to his wife, 
in whose name a certificate of title accordingly 
issued. The wife died, leaving a son. The 
husband filed a declaration of insolvency under 
The Debtors and Creditors Act, 1876, within three 
years from the date of the transfer. In a suit by 
the creditors' trustee to have the certificate of 
title declared void : Held, that although the 
certificate of title was bad as against the plaintiff 
as trustee, it was good as between the bankrupt 
and the heir-at-law. The decree was that after 
satisfaction of the claims under the bankruptcy 
and the payment of all costs, the residue of the 
land, or the proceeds therefrom, belonged to the 
heir-at-law. Hall v. Hall, 2 N.Z.J.R. (N.S.) 
S.C. 259. 

[Victoria, Act op 1866, s. 63.] — Transfer 
by father to his children — Landed estate 
subject to a mortgage — Bona fides — Valu- 
able consideration— The Land Tax Act, 1877 
{No. 675), ss. 4, 35.— A father of a family, with 
a view to providing for his children, bought for 
them a station, consisting of freehold land, under 
The Transfer of Land Statute, comprising a 
landed estate witiiin the meaning of The Land 
Tax Actj 1877, and stock thereon, the land being 
subject to a mortgage under The Transfer of Land 
Statute. He requested the vendor to transfer 
direct to the children, but as some of them were 
minors, he refused to do so, and the father took 



the transfer to himself, and gave his promissory- 
notes for the purchase money, extending over a 
period of ten years, except a small amount which 
he paid in cash. He also gave a second mort- 
gage over the land to secure the payment of the 
promissory-notes. Forthwith he transferred the 
lands, except a small portion which he retained 
for himself, to his children, in such portions as 
that each was under the taxable amount, and 
the children were registered as the absolute pro- 
prietors in fee-simple of those portions. There- 
upon the Registrar placed the father's name on 
the Land Tax Register as owner of the whole of 
the lands. The stock was not transferred to the 
children but ran over all the lands. There was 
an understanding between the father and his 
children, that a fund was to be raised out of the 
produce of the station and stock to meet the 
bills given by the father, the intention being that 
the station should pay for itself in the ten years. 
The Registrar, though requested to do so, refused 
to remove the father's name from the Land Tax 
Register in respect of such transfer. Upon an order 
ntsi to remove bis name in respect of all the 
lands except the portion he had retained for him- 
self : Held, that the liability under The Transfer 
of Land Statute (No. 301), s. 63, of the transferees 
to pay the mortgage debt did not form a valuable 
consideration for the transfers to the children, 
and that such a dealing by a father of a family 
in favour of his children was not a transfer bond 
fide for valuable consideration within the mean- 
ing of s. 4 of The Land Tax Act, 1877, No. 575. 
Price v. Jenkins, 5 Ch.D. 619, distinguished. Ex 
parte Finlay, 10 V.L.R. (Eq.) 68. (Full Court.) 

[Victoria, Act op 1866, ss. 49, 139.]— Void 
settlement under 27 Eliz., c. 4— Registration 
of colluMve settlement. — Where a settler agreed to 
sell the settled land to M. , and the deed of purchase 
contained false recitals as to the purchase money, 
although there was some money due to M. at the 
time of purchase, the Court, while holding that 
the settlement was void as against M.'s bona-fide 
debt, upheld the Registrar's refusal to register the 
transfer under the statute to M., refusing to make 
M. proprietor out of regard to the provisions of 
s. 139 of Act No. 301, but directed the trustee of 
the settlement to execute a mortgage to M. under 
the Act. Moss v. Williamson, 3 V.L.R. (Eq.) 
221. 

[Victoria, Act op 1890, ss. 47, 50]— Volun- 
tary purchase in name of infant son. — Obser- 
vations upon a voluntary purchase of land under 
the Act No. 301 by a father in the name of an 
infant son. Bank op Victoria v. Rawling, 6 
V.L.R. (Eq.) Ill ; 2 A.L.T. 9. 

[N.S.W.]— ^Voluntary Settlement— Jfarmd 
Woman— Bankruptcy Act, s. 55— Issue of certifi- 
cate.— In the case of a voluntary settlement the 
Registrar-General is not entitled to make a noti- 
fication on the certificate of title that the transfer 
is made subject to the provisions of s. 55 of The 
Bankruptcy Act. Ex parte Cameron, 15 
N.S.W.L.R. (L.) 139. (Full Court.) 

F. Innocent Purchaser. 

[N.Z., Act op 1885, s. 189.] —Innocent pur- 
chaser — Chattels of third person annexed to 
the soil by wrongdoer — Subsequent sale of 
freehold — Protection of purchaser under s. 
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180 of The Land Transfer Act, 1886. — The 
purchaser of land nnaer the provisions of 
The Land Transfer Act, 1886, on which 
chattels of a third person have been wrongly 
fixed is, in the absence of fraud, protected by s. 
189 of that Act ; and the mere knowledge that a 
claim has been made which might or might not 
prove valid, but which the claimant has taken 
no steps to make good, is not fraud within the 
meaning of that section. Nicholson v. Bank 
OF New Zealand, 12 N.Z.L.R. 428. 

[Victoria.]— Innocent purchaser — Fraud of 
vendor. — Fraud in a vendor does not vitiate 
title of innocent purchaser. Cullbn v. Thompson, 
6 V.L.R. (Eq.) 147. 
[S.A.]— Innocent purchasers or mortgagees 
for valuable consideration — Land grant ob- 
tained by fraud.— QtuBre, whether a land grant 
obtained by fraud is not good as between the 
Crown and innocent purchasers or mortgagees 
for valuable consideration ? Attobnet-General 
r. O'SuLLivAN, 12 S.A.L.R. 90. 

[N.Z.,AcT OP 1885, s. 66.]— Innocent pur- 
chaser— Pn'Ticipai and agent— Authority of agent 
— Attorney to transfer property — Common agent 
— Common solicitor — Paym^ent, what amounts 
to — Purchase for value. - The plaintiffs 
appointed H. and Co., solicitors, of Christchurch, 
New Zealand, attorneys for them to get in certain 
moneys invested on mortgage in New Zealand 
and remit them to the plaintiffs in England, and 
for that purpose to exercise powers of sale and 
to execute transfers and releases. H. and Co. 
accordingly sold to one A. the lands comprised 
in a mortgage from one D. to the plaintiffs, 
registered under The Land Transfer Act. H. 
and Co. were also attorneys and solicitors for the 
defendant, who was also resident in England, and 
had shortly before entrusted them with a con- 
siderable sum for investment, and they agreed 
on behalf of the defendant to advance to A. 
£1100, part of the purchase money payable to 
the plaintiffs, on the security of a mortgage to be 
given by A. to the defendant over the property 
being purchased. They acted as solicitors in the 
matter for A. , as well as for the plaintiffs and 
defendant. As attorneys for the plaintiffs, they 
executed a transfer to A., who paid them the 
balance of the purchase money over and above 
the £1100, and executed a mortgage in favour of 
the defendant to secure the £1100. H. and Co. 
thereupon credited the plaintiffs in their books 
with the £1100, and debited the defendant with 
the same amount, but no moneys passed at the 
time in respect of the £1100. The moneys 
which had been entrusted to H. and Co. by the 
defendant had, in fact, at the time of their 
receipt by H. and Co. and previously to the trans- 
action with the plaintiffs and A., been paid by H. 
and Co. into their banking account, which was 
then and continued afterwards heavily overdrawn 
until their bankruptcy, which took place some 
years afterwetrds. H. and Co. concealed the sale 
to A. and mortgage to the defendant from the 
plaintiffs, rendering them accounts which treated 
the original mortgage from D. to the plaintiffs as 
subsisting, and remitting them amounts as for 
interest under that mortgage ; and the plaintiffs 
did not become aware of the true state of things 
until the bankruptcy of H. and Co. Held by the 
Court of Appeal {reversing Denniston J.), that 
the plaintiffs were entitled to a transfer from the 



defendant of the mortgage from A. to the defen- 
dant, the defendant not having paid the consi- 
deration money for it to the plaintiffs, who were 
entitled to receive it under the irrevocable order 
from A. implied from the nature of the trans- 
action, held (per Denniston J. in the Supreme 
Court and per Richmond J. in the Court of 
Appeal), that the title of the purchaser A. was 
unimpeachable, he being entitled to assume that 
the vendors had received the money from the 
new mortgagee before parting with the transfer. 
Carden f. GiLLETT, 13 N.Z.L.R. 457. (Full 
Court.) And see other cases infra sub REMEnres 
FOR Dethtvatioth— Bond fide purchaser. 

G. Mistake. (See also Ebbob.) 

[N.Z., Act of 1870, s. 129.]— Mistake— rafciw^ 
advantage of.— A, agreed to sell to B. and C 
separate parcels of land, held under the provi- 
sions of The Land Transjer Act. By an innocent 
mistake of all the parties the land agreed to be 
sold to B. was transferred to C, and vice versa ^ 
and certificates of title were issued according^ly. 
Upon the mistake being discovered C. took pos- 
session of the land contained in his certificate of 
title, whereupon B. brought an action claiming 
that C. might be decreed to execute a transfer to 
rectify the mistake. Held, (1) That this was a 
case coming within the enacting portion of s. 129 
of the Act of 1870, and therefore an action could 
not be maintained ; (2) That the fact that C. kept 
possession of the land erroneously transferred to 
him after the discovery of the mistake did not 
amount to fraud within s. 129 (4) ; (3) That as 
the action came within s. 129, the general equi- 
table jurisdiction of the Court could not be 
invoked for relief. Jonas v. Jones, N.Z.L.R. 2 
S.C. 16. 

H. Notice. 

[ViCTOBiA, Act of 1866, ss. 48, 50.] — 
Actual or constructive notice. — S. 60 of The 
Transfer of Land Statute (No. 301) protects from 
constructive notice, but not from actual notice, of 
fraud. Colonial Bane of Austbalasia t7. Pib, 
6 V.L.R. (Eq.) 186. 

[N.Z., Acrr of 1870, ss. 119, 129]— Actual or 
constructive notice — Breach of trust — Negli- 
gence—Duty to inquire— Bond fides — DeaUng 
with proprietor registered subsequently to agree- 
ment but before completion — Consideration passing 
before registration— Bona fide transferee for value 
— Knowledge of solicitor. — The plaintiff's 
father died in 1875, leaving a wiU by which 
he devised and bequeathed all his property 
to a trustee in trust to pay the income to 
his wife during her widowhood, and after her 
decease or remarriage in trust for all his children. 
In 1876 the testator's widow married the defen- 
dant E. In 1877 the trustee named in the will 
was on his own petition discharged from the 
trusts by the Supreme Court, and E. appointed in 
his stead. In February, 1883, the defendant B., 
at the request of E. and Mrs. E., on the security 
of the certificate of title of land at G. , deposited 
with him at the time, paid a sum of £27 in dis- 
charge of a private debt of E. B. knew at the 
time tiiat the land at G. was part of the property 
left by plaintiff's father, and that E. was trustee, 
but was not aware of the terms of the will and 
made no inquiries. In August. 1883, B., at the 
request of E. and Mrs. E., and on condition that 
they should transfer to him land at W.j also 
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forming part of the trust estate, paid a sam of 
£261 in discharge of another private liability of 
E. B. was again aware that the land was trust 
property, but ignorant of the terms of the trust, 
and made no inquiries. B., having paid the 
£261, was referred to A., a solicitor, for the 
certificate of title of the land at W. The certifi- 
cates of title — both that of the land at G. and 
that of the land at W.— were then still in the 
name of the testator, but A. had in his hands 
applications by E. to be registered as proprietor 
of both, signed by E. in January, 1883. B. 
informed A. of the agreement between himself 
and E. and Mrs. E., and instructed him to pro- 
ceed with the registration of E. as proprietor of 
the land at W., so that E. might transfer to him. 

A. was aware of the terms of the trust, but did 
not inform B. of them. E. having been regis- 
tered as proprietor of the land at W., executed 
in April, 1884, a transfer of it to B., prepared by 
another solicitor acting for B., who also got it 
registered. In September, 1883, B. sent A. the 
certificate of title of the land at G., which he had 
had since February, 1883, asking A. to get the 
registration of E. as proprietor of the land also 
completed. In April, 1884, A. returned B. this 
certificate of title with E. registered. In August. 
1885, B., with the knowledge of and wi&out 
objection by Mrs. E., got E. to execute a mort- 
gage to him of the land at G. to secure £90, the 
balance then owing to him by E. on account of 
the above transactions. 1 he mortgage was pre- 
pared by the solicitor acting for B., who had 
prepared the transfer and was registered by him. 

B. had not then any further knowledge of the 
tmsts of the will. In 1887 B. foreclosed his 
mortgage and became registered proprietor of the 
land at G. In a suit by the plaintiff to have a 
new trustee of the will of his father appointed 
and for a decree that B. should retransfer the 
lands at G. and W. to such trustee free from 
encmnbrance (Denniston J. having given judg- 
ment for the defendant) : Held on appeal (per 
Prendergast C.J. and Edwards J), that the 
natore of the transactions themselves being such 
as to give B. notice that they must necessarily or 
presumably involve a breach of trust, he was not 
protected by s. 119 of The Land Transfer Actj 
1870 ; and that it was immaterial that B. believed 
that E. had power to deal with the land with the 
consent of Mrs. E., as he had no reasonable 
ground for so believing. Per Prendergast C.J.: 
That, at least, the onus was thrown upon B. to 
show that he was not guilty of fraud but dealing 
honestly though negligently, and that he had not 
discharged that onus. Per Edwards J.: That 

A. was acting as B.*s solicitor or agent in pro- 
curing £. to be registered as proprietor, and that 

B. was a£Fected by A.'s knowledge that a breach 
of trust was being committed ; that the contracts 
with E. for security having been entered into 
when E. was not the registered proprietor, were 
not protected by s. 119, and that no fresh con- 
sideration having been given at the time when 
the documents sought to be impeached were 
executed, B. was not a bona fide transferee for 
value under s. 129 (4; of the Act of 1870. Held 
(per Williams and ConollyJJ.), that the term 
fraud in s. 119 means actual fraud as distin- 
guished from constructive or equitable fraud; 
that B., having acted in good faith, was protected 
by that section even though grossly negligent ; 
thai he was so protected notwithstanding that 



the debt had been incurred and the agreement to 
secure given before E. was registered as proprie- 
tor; and that A. had not acted as B.'s solicitor, 
and his knowledge could not be imputed to B. 
The Court being evenly divided, the appeal was 
dismissed. Smith v. Esskby and Brown, 9 
N.Z.L.R. 449. (Oourt of Appeal.) 

(TiCTOBU, Act op 1866 (No. 301), ss. 49, 50]— 
Constructive Notice — Fraud in acquiring cer- 
tifi/iate — A dverse possession — Tenant — Mortgagor 
and mortgagee. — The word "fraud" in ss. 49 
and 50 of The Transfer of Land Statute (No. 301) 
does not include fraud of the conveying party in 
acquiring title. Guomlet v, Firebkace [5 
V.L.R. (Kq ) 57] distinguished. Semble, the pro- 
tection afiEorded by s. 49 of The Transfer of Land 
Statute (No. 301) to a tenant does not extend to 
protect the title of the landlord. A., a registered 
proprietor of land under The Transfer of Land 
Statute, borrowed money from B„ and was 
induced by him to sign a document which he 
supposed to be a security, but which was a trans- 
fer by him to B. of the land. B. had himself 
registered as proprietor and mortgaged the pre- 
mises to G. The premises were throughout in 
the occupation of a weekly tenant of A., who paid 
rent to him. Upon the discovery of B.*s fraud, 
A. filed his bill against B. and C. for redemption. 
Held, that but for The Transfer of Land Statute 
(No. 301), s. 50, C. could, by the tenancy, have 
been afifected with constructive notice of A.*s 
rights, but that that section protected him, and 
that the mortgage to C. was good as against A. ; 
and decree for redemption made upon payment 
by A. or B., and if by A. then B. ordered to repay 
him. CuLLEN V, Thompson, 6 V.L R. (Eq.) 147. 

[VicTOBiA, Act op 1866 (No. 801), s. 50.] — 
Constructive notice —Solicitor and client^ 
Breach of trust.— k.,Q, solicitor, was the survivor 
of two trustees of a settlement under which they 
had power to invest and to vary investments 
with the consent of the tenant for life, and the 
tenant for life had power to appoint new trustees, 
which was never exercised. A. was also attorney 
under power of the defendants, trustees, to invest 
moneys. He invested moneys of the settlement 
trust in his own name upon mortgages, one 
only of which was under The Transfer of 
Land Statute, and paid the income to tlfe 
tenant for life, rendering signed accounts 
referring to them. Shortly after, being indebted 
to the defendants, he, without the consent of the 
tenant for life, drew and executed transfers of 
the mortgages to them, untruly reciting receipt 
of the consideration moneys. Two days alter he 
killed himself, dying in insolvent circumstances. 
Upon bill by new trustees of the settlement 
against the defendants, seeking a retransfer of 
the mortgages: Held, on appeal (affirming the 
decision of Molesworth J.) that as to the mort- 
gages under the old law, tne defendants should 
be deemed to have had notice of A. 's breach of 
trust, and should retransfer the mortgages to the 
plaintiffs ; and (reversing the decision of Moles- 
worth J.) that the same principle applied to the 
mortgage under The Transfer of Land Statute, 
The doctrine of constructive notice is not affected 
by The Transfer of Land Statute (No. 301), s. 50, 
as protecting a purchaser. CnoBfLET v. Fibe- 
BBACE, 5 V.L.R. (Eq.) 57. (Full Court.) 

[VicTOEiA, Act op 1866, s. 60.]— Notice— 
Dealings with person entitled to he but not 
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aetudUy registered as proprietor, — The manager 
of a mining company procured the sale of its 
property under a fraudulent judgment and became 
the purchaser. Part of the property consisted 
of a lease under The Transfer of Land Statute, 
which was transferred to him and by him to a 
purchaser, both transfers being registered on the 
same day. On bill to set aside the sale and 
restrain dealings with the lease by the second 
purchaser, an injunction was granted, it appearing 
that the second purchaser had notice of the fraud 
of the first. Observations on the words *' except 
in the case of fraud," in s. 60 of The Transfer of 
Land Statute, and as to dealings with a person 
entitled to be but not being registered as proprie- 
tor. The inmiense power which The Transfer of 
Land Statute gives to a proprietor of completely 
bsming clear equities presents a reason for Courts 
of Equity readiiy interfering by injunction. 
Davis v. Weket, 1 V.R. (Eq.) 1 ; 8 A.J.R. 1. 

[VicTOBiA, Act of 1866, s. 60.]— Notice— 
Meaning of "fraud.** — In 1871 a person took 
possessibn of a definite area of land which he 
had then purchased from the registered pro- 
prietor, and cleared it of timber. He lived near 
the land, but did not further use it or do any- 
thing with it until 1884, when he built a store 
upon it, fenced it, and went to live upon it. He 
did not ask for a title till 1877, when the execu- 
tors of the registered proprietor, by mistake of 
the Titles Office, transferred to him a block of 
land at the S.W. comer of the portion, he having 
actually bought the N.W. comer. Meanwhile, 
several transfers of the portion, less the S.W. 
comer block, were made, when the proprietor, 
being about to sell, discovered the error, en- 
deavoured to take advantage of the mistake, and 
transferred to speculators whatever interest he 
possessed. These speculators obtained a certi- 
ficate of title to the land, and then brought an 
action to recover the N.W. comer from the 
original purchaser, upon whose rights there had 
been no intrusion since he bought in 1871. Held, 
that the endeavour by the registered proprietor 
and the purchasers from him to take advantage 
of the mistake, though it showed a low moral 
perception on their part, was not fraud within 
the meaning of s. 60, but that defendant was en- 
titled to judgment under s. 49 (proviso) as having 
been in adverse possession since 1871 — ».£., more 
than 16 years. Lake v. Jones, 16 Y.L.B. 728, 
11 A.L.T. 72. 

[N,Z., Act op 1870, s. 119.]— Notice of breach 
of trust — Company — Fraud of agent. — Where a 
person has notice not only of the existence of a 
trust, but also of the nature of that trust, and 
takes a mortgage of the trustees which is a fraud 
upon the trust, he is a party to the fraud, and is 
not protected by s. 119 of The Land Transfer 
Act, 1870. Where a person accepts from A. a 
transfer of property belonging to B., with which 
A., to the knowledge of the purchaser, has no 
right to deal, such a transaction is an actual 
fraud, and is not protected. A company cannot 
retain a benefit obtained through the fraud of its 
agent. B. and M. were trustees under the will 
of v., whereby they were directed to mortgage 
certain land for certain purposes. They accord- 
ingly mortgaged to the N.Sf. & A. Co. in pur- 
suance of the trust. Afterwards, A. V. and J. Y. 
(persons having a residuary interest under the will), 
being indebted to the National Bank, B. and M. 
guaranteed the payment of the debt, and after- ' 



wards gave the Bank a second mortgage to secure 
the overdraft to A. Y. and J. Y. The same 
person was manager of both mortgage compajiy 
and bank, and at the time of the second mort- 
gage knew of the existence and nature of the 
trasts under which the land was held, and, con- 
sequently, that the giving of the mortgage was a 
breach of trast on the part of B. and M. Held, 
that this was a fraud, and was not protected by 
the 119th section of tiie Act of 1870, and was in- 
valid as against the beneficiaries under the will 
of Y. National Bank v. National Moetgaob 

AND AOENCT Co., (YiNCBNT, ClAIMANT),N.Z.Ij Jl. 

8 S.C. 257. 

[N.Z., Act op 1885, ss. 66, 67.]— Notice of 
trust — Land held upon trust — Administratrix of 
trustee obtaining transmission in her own name. — 

B. bought land under the Act and entered into 
possession, taking out his title in the name of G. 

C. died, and his wife, with fuU knowledge of the 
facts, obtained transmission of the land to her- 
self as administratrix, and brought an action 
against B. to recover possession of the land 
and mesne profits. Held, that the administratrix 
held the land subject to the trusts npon which 
the deceased had held it ; and held, further, that 
her conduct amounted to fraud, and that her 
registration as proprietor was not within the pro- 
tection of ss. 55 and 56 of the Act. Eissick v. 
Black, 10 N.Z.L.R. 619. 

[N.S.W., Act of 1862, s. 111.]— Notice of 
trust — Purchase from registered owner. — 
Where a man purchases from the registered 
owner of land under The Real Property Act, it is 
necessary, m order to prevent him claiming the 
benefit of s. 1 1 1 of The Real Property Act, to prove 
something similar to collusion or actual fraud 
in which he participates. Cookb v. Union Bank, 
14 N.S.W.L.R. (Eq.) 280. 

[N.S. W., 7 Vic., No, 16, ss. 11, 22 ; 22 Vic,, 
No. I, s, 18.] — Notice of prior unregistered 
interests ~ Registered mortgage. — A. sold certain 
lots of an estate by auction to B., and subse- 
quently mortgaged the whole estate to C.,who 
knew that certain unspecified portions of the 
estate had been sold. Held, that C. gained no 
priority from registration, but took subject to B.'s 
purchase. Sydney and Suburban Mutual 
Building, Land, and Investment Association 
V. Lyons, 1894 A.C. 260. 

[N.Z.] — Notice of unregistered interest. — 
It is fraud for a purchaser from the registered 
proprietor with notice of an unregistered lease 
to seek to deprive the lessee of his rights. Mebbds 
V. M'Kay, 16 N.Z.L.B. 124. 

[N.Z., Act of 1870, ss. 46, 119.]— Notice of 
unregistered interest. — ^When a man agrees to 
sell land to another, and receives payment of the 
purchase money and the purchaser dies, it is a 
fraud in the vendor to buy back the land from 
the purchaser's widow without inquiring whether 
the purchaser left any children or whether the 
widow had any right to dispose of his interest. 
It is a fraud within the meaning of The Land 
Transfer Act, 1870, to bring the land so bought 
under the provisions of the Act with a knowledge 
of these facts. Fraud under s. 46 includes 
everything comprehended under that term in 
Courts of Equity. Per Gillies J.: No probate need 
be taken out of a will relating solely to land, and 
the devisee can deal direc&y with the land. 
Saundebs v. Cabot, N.Z.L.B. 4 C.A. 19. 
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[S.A., Act op 1861, s. 134.]— Notice of un- 
registered interest — Adverse possession — Bring- 
ing land under Act.—¥, T. and E. T., being 
owners in fee-simple of land not under The Real 
Property Act^ on 20th March, 1882, by an agree- 
ment in writing, let the land to F. for five years 
from 25th March following. At the time of the 
agreement F. was in occupation under a lease 
prior in date to the agreement, and after the 
agreement still remained in such occupation. On 
12th May, 1882, the owners sold the land by 
auction to G. M. and A. In the advertisement 
printed in the newspapers announcing the sale, 
and distributed during the auction, and also in 
the conditions of sale signed by M. as one of the 
purchasers, it was stated that the land was sold 
subject to a certain lease, of which the terms 
were mentioned. The purchase-money was paid, 
and the vendors, at the request of the purchasers, 
applied to bring the land under The Real Pro- 
perty Act, and to have the certificate of title 
issued to the purchasers. The application was 
prepared and certified as correct by L., a licensed 
land broker, who was acting as agent in the 
matter for the vendors. The application was 
signed by E.T., and by L. as attorney for F. T. 
It made no mention of F.*s agreement for lease, 
and contained a declaration by applicants that 
they were not aware of any mortgage, en- 
cumbrance, or claim affecting the land, or that 
any person had any claim, estate, or interest 
therein, and that the land was then occupied by 
F., and that there were no deeds or instruments 
of title affecting the land in their possession or 
under their control other than those enumerated 
in the schedule to the application. F.'s agree- 
ment was not mentioned in the schedule. L. was 
aware of the agreement for lease, and had a 
counterpart thereof . in his possession when the 
declaration was made. A certificate of title was 
issued to G. M. and A. on 8th September, 1882, 
containing no reference to F.*s agreement. On 
1st July, 1882, F. paid a quarter's rent, due in 
June, to M. On September 14th, 1882, C. M. 
and A. transferred the land for value to L, A. S., 
and B., who, on the same day, mortgaged the 
land to S. S. acted as agent for the purchasers 
in connection with the transfer. I. and S. knew 
nothing of F.'s agreement before the purchase. 
B. N. (one of the defendants), knowing of F.'s 
agreement, and having been told by I. that he 
was unable to effect a sale on account of it, paid 
off the mortgage to S. on 5th December, 1882, 
and took a mortgage from I., A. S., aild B. (the 
other defendants). The transfer and mortgage 
respectively contained no reference to F.'s agree- 
ment. F., who had remained in occupation of 
the land, brought an action against the defend- 
ants (L> A., B., and B. N.) for an injunction or 
order restraining dealings by them with the land, 
unless subject to his agreement. On the trial 
(before Boucaut J.^ his Honor made a decree in 
favor of the plaintiff, declaring the original cer- 
tificate of title and the second certificate of title 
fraudulent and void as against F., and that 
B. N.'s mortgage was subject to F.'s agreement. 
On appeal by the defendant, B. N. : Held {per 
curiam) (1.) That the words " adversely in actual 
oooupation'' in s. 134 of The Real Property Act, 
1861, mean adversely to the certificate of title ; 
(3.) That F. was in actual occupation adversely 
to the certificate of title at the times of the issue 
of the first and second certificates respectively. 



and was rightfully entitled to the land, and that 
each certificate was therefore void as against F, 
under s. 134. Per Boucaut J. : (a) That it was 
fraud on the part of £. T. and F. T. , and of C. M. 
and A. , to obtain a clean certificate of title, and 
on the part of 0. M. and A. to execute a transfer 
of the land without mentioning F.'s interest; 
(b) That I. had express notice of this fraud, and 
participated in it so far as the purchase by him- 
self and his co-purchasers were concerned ; (c) 
That although 0. M. and A. had not the actual 
fraudulent design to deprive F. of his property, 
I. had such design ; (d) That s. 40 of The Real 
Property Act of 1861 has no operation wherever 
there is fraud ; (e) That I. was protected by s. 
114 of The Real Property Act only as against the 
knowledge that F.'s interest was in existence, and 
was not protected against his knowledge of par- 
ticipation in the fraud ; (g) That B. N., know- 
ing that the land was brought under the Act by 
a false and fraudulent declaration, and knowing 
sufficient of I.'s fraud to make him a partici- 
pator in it, was not a mortgagee bond fide^ but a 
mortgagee mala fide^ and was therefore not pro- 
tected by s. 126. Franklin v, Ind, 17 S.A.L.B. 
133. (FuU Court.) 

[N.Z., Act op 1885.] — Notice of unregis- 
tered interest — Agreement by mortgagor under 
Land Transfer Act^Sale by mortgagee sv^ect 
to agreement — Repudiation by purchasers — 
Fraud. — Where a valid contract to grant a lease 
for a term of years has been created subse- 
quently to a mortgage and without the mort- 
gagee's consent, but the mortgagee in the exer- 
cise of his power of sale expressly sells subject to 
such contract, it is a moral fraud in the pur- 
chaser to repudiate the contract, and The Land 
Transfer Act will not protect him. Facts and 
circumstances which under the old system tend 
to show the creation of a new tenancy between 
the tenant and the mortgagee, under the land 
transfer system tend to show a recognition of an 
existing tenancy under the mortgagor. Thom- 
son AND Chipp V, FiNLAY, N.Z.L^B. 5 S.C. 203. 

Notice of unregistered interest— -Repwtra- 
tion by purchaser with notice of prior purchaser's 
title, — A purchaser with distinct notice of the 
title of a prior purchaser cannot in Equity gain 
priority by registration. Vockbnsohn v. Zeven, 
3 W.W. AND A'B. (Eq.) 11, 122. (Full Court.) 

[N.Z., Act of 1885, s. 189.]— Notice of un- 
registered interest — Suspicion of fraud — Duty 
of purchaser to inquire — Solicitor acting under a 
power of attorney — Fraud off imputed to client. — 
Although under s. 189 of The Land Transfer Act, 
1885, a purchaser from a registered proprietor is 
not skffected by knowledge of the mere existence 
of a trust or unregistered interest, he is affected 
by knowledge that the trust is being broken, or 
that the owner of the unregistered interest is 
being improperly deprived of it by the transfer 
under which the purchaser himself is taking. 
The purchaser's action must be judged by con- 
sidering what, with the knowledge he possessed, 
it was reasonable that he should believe respect- 
ing the good faith of the transaction. Where the 
circumstances are such as should raise in his 
mind a strong suspicion that the transaction in 
which he is engaged is a fraud on the right of 
another, he is bound to go no further in it with- 
out full inquiry. To omit such inquiry is a want 
of houest dealing, and he will not be entitled to 
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shelter himself under s. 189. Where a solicitor 
acts for a client under a power of attorney, the 
knowledge of the solicitor is not mere construc- 
tive notice to the client, which under s. 189 has 
not the effect of actual fraud, but the rule applies 
that the piincipal cannot retain a benefit 
ok)tained for him by the fraud of the agent. 
LocHEB V HowLETT, 13 N.Z.L.B. 684. 

[N.Z., Act of 1886, s. 189.j—Notice of un- 
registered interest — Tenancy for less than 
three years— Purchaser, — Where a creditor per- 
suades his debtor to attempt to coerce a tenant 
of the latter to buy the land which he occupies 
under threat of selling to some one else if he does 
not, and so deprive him of the benefit of a valu- 
able agreement to lease, and failing in this buys 
the land himself with a fuU knowledge of the 
facts, he is guilty of fraud within the meaning of 
8. 189 of the Act of 1886 ; and the tenant has a 
good equitable title binding on the purchaser and 
registered proprietor. Semble, that legal tenan- 
cies for terms not exceeding three years, not 
being registrable, can be creat^ without registra- 
tion under the land transfer system. (See infra^ 
Leases). Fdjnoban v. Weir, N.Z.LB. 6 S.C. 
280. 

[N.Z., Act op 1886, s. 66 (3).]— Notice- 
Principal and Agent — Common agent— Common 
8olicit(yr— Purchaser for value— Proof in bank- 
ruptcy — Election— Knowledge. — The plaintiff was 
the registered proprietor,under The Land Transfer 
Actt of a mortgage from ond B. to secure £600. 
He gave L. H., a member of the firm of H. & Co., 
solicitors, a power of attorney to realise his 
moneys for him, and, for that purpose, to release 
or transfer this and other mortgages. L. H. was 
also, together with Lady W., a trustee of certain 
funds under a trust known as the W. trust ; and 
he and Lady W., as such trustees, had permitted 
a considerable amount of the trust funds to 
remain uninvested in the hands of his firm, H. 
& Co., the firm allowing interest on the amount. 
In August and September, 1892, the beneficiaries 
interested in these trust funds were pressing 
L. H. to replace them by banking them in the 
names of tne trustees, or by finding securities 
for them. On the 26th September, 1892, L. H., 
as part of a settlement with the W. trust, 
executed, as attorney for the plaintiff, a transfer 
to himself and Lady W., as trustees of the W. 
trust, of the plaintiff's mortgage from B. , securing 
£600. The transfer was expressed to be in 
consideration of £600 paid by the W. trustees to 
the plaintiff, but no money, in fact, passed, a 
mere entry in the books of H. & Co. being made, 
by which the W. trustees were debited and 
plaintiff credited with the amount. H. & Co. 
were, at the time, hopelessly insolvent, the 
account into which the W. trust funds had been 
paid being largely overdrawn, and remaining so 
up to the time of their bankruptcy, which 
occurred in March, 1893. The transfer of 
mortgage was registered under The Land 
Transfer Act by H. & Co., who acted in the 
transaction as solicitors both for the W. trustees 
and the plaintiff. The transaction was carried 
out without the knowledge of the plaintiff, who 
was resident in England. After the bankruptcy 
of H. & Co., the defendants were appointed 
trustees of the W. trust in the place of L. H. and 
Lady W. In an action to recover the £600 from 
^he defendants : Held^ that there had been no 



payment of the amount by the W. trustees to the 
plaintiff, they not being entitled to treat the 
prior payment to H. A Co., as their own agents, 
as a payment to them as agents for the plaintiff, 
and that the plaintiff was, therefore, entitled 
either to recover payment, or to have the mortga.ge 
re-transferred, on the ground that he had been 
deprived of it by fraud, and that the W. trustees 
were not bond fide purchasers for value. Thorn- 
dike V. Hunt (28 L.J. Ch. 417) and Taylor v. 
Blakelock (32 Ch.D. 660) distinguished. After the 
bankruptcy of H. & Co., the plaintiff proved 
against their estate for the £600, and received 
dividends. Held^ that this did not prevent 
him from afterwards pursuing his remedy 
against the defendants, it not being shown that 
he had, at the time of proving, a full knowledge 
of the circumstances entitling him to recover 
from the defendants. Eccles v. Hall, 13 
N. Z. L.B. 433. (Full Court). 

[N.S.W., Act op 1862, s. 111.]— Notice— 
Rights of holder of transfer — Transfer. — ^The 
protection which s. 111 of The Real Property 
Act affords against notice to a transferee under 
the Act only applies where the transferee's title 
has been completed under the Act by the transfer 
being registered. Baker's Creek Consoli- 
dated Gold Mining Co. r. Hack, 16 N.S.W.L.R. 
(Eq.) 207. (Full Court.) 

FUETHEE ADVANCES. 

Under registered mortgage — Caveat 
See Caveat against Dealings (d.). 

GEANT. 

See Crown Grant. 

Declaration of trusts in, refused 
See Trusts and Equities — Recog- 
nition of Trusts. 

HEIE-AT-LAW. 

Right of J to restrain Eegistrar from 
bringing land under Act 

See Bringing Land under Act. 

Archibald v. Archibald, 6 y.L.B. 

(Eq.) 180. 

HIGHWAY. 

See Easement. 

HUSBAND AND WIFE. 

[Q.]— Married woman, acknowledgment by. 
A wife being examined apart from her husband 
is at liberty until the last moment to state she 
does not understand what she is about and will 
not go any further. Burke v. Fox, B.C.B., Sep- 
tember 18, 1883. 

[Victoria, Act op 1869, s. 6] — Married 
woman, acknowledgment by — Commissioner's 
certificate — Burden of proof that Statute 
has been complied with. — Where the form pre- 
scribed by The Transfer of Land Statute for the 
certificate to be given by a Commissioner for 
taking the acknowledgments of married women 
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io bar dower has not been strictly followed, the . 
onus of proving that the requirements of the Act, 
with reference to the taking of such acknowledg- 
ment have been complied with,> lies on the person 
claiming under the acknowledgment. In re 
Kerr, 1 V.R. (L.) 199; 1 A.J.R. 163. (Full 
Court.) 

[Q., Act op 1861, 8. 82.]— Married woman — 
Agreement to transfer — Devise of land siibject 
of agreement — Specific performance — B.'s wife 
in 1874 purchased certain land with his 
consent, and the transfer, endorsed by him 
**I consent thereto," was duly registered after 
some lapse of time. On 25th August, 1875, 
she signed a document relinquishing all claim to 
the property in his favour in consideration of his 
paying a certain promissory-note due by her. In 
1881, prior to the registration, she died, devising 
her property to one of her daughters. After her 
death the deceased was registered as the proprie- 
tor of the land, and the husband now sought 
specific performance of the agreement of 25th 
August, 1875. Held, that s. 82 of The Real Pro- 
perty Act of 1861 did not alter the law, and must 
be construed to mean that transfers to married 
women were the same as conveyances at common 
law, and gave no new right ; "that the endorse- 
ment on the certificate of title did not effect a 
trust for her separate use in respect to the land ; 
and that no trust for the wife's separate estate 
having been made, judgment must be for the 
defendants. Bubee v. Fox, B.C.B., 19th Sep- 
tember. 1883. 

[Q., Act op 1861, ss. 30, 87, 112.]— Married 
woman — Husband's life estate before 
Married Woman's Property Act, 1890 — Un- 
acknowledged agreement, — The Beal Property 
Acts do not affect a married woman's fee-simple 
acquired before marriage. The husband has a 
freehold estate during their joint lives, and can 
obtain a certificate of title as owner of such free- 
hold and be registered as proprietor thereof. 
The plaintiff (a married woman, married before 
the commencement of The Married Woman's 
Property Act, 1890) charged land of which she 
had been registered as proprietor in fee-simple 
before her marriage with the amount of her 
husband's debts to the defendants, Scott, Dawson 
and Stewart, by an unacknowledged agreement. 
Neither of the parties contemplate charging the 
husband's estate, and defendants, Scott, Dawson 
and Stewart, proved in bis subsequent insolvency 
for the full amount of his indebtedness, although 
they were in possession, of the certificate of title 
under the agreement. Held^ that the agreement 
was not binding on either husband or wife, and 
that plaintiff was entitled io the delivery up of 
the certificate of title. Grimish v, Scott, 
Dawson and Stewabt, 4 Q.L.J. 57. (Full Court). 

[Q., Acts op 1861 and 1877.] — Married 
woman, land registered in name of — 25 Vic,, 
No. 14---41 Vic,, No. 18. — Property registered 
under the Beal Property Acts in the name of a 
married woman, before the passing of The 
Married Woman's Property Act of 1890, is, since 
the commencement of that Act, her separate 
property. Queensland Trustees Limited v. 
Beoistbab op Titles. 5 Q. L.J. 46. (Full Court. ) 

[Q., Act op 1861, ss. 30, 44, 82, 87, 100.] — 
Married woman— ii/« interest of husband in 
land in name of wife, — Where land under The 
Real Property Act is registered in the name 



of a married woman, the husband has a life 
interest in the rents and profits, and the land 
cannot be transferred without his consent. In 
re McLeod, 1 S.C.B.(Q.) 173. (Full Court.) [But 
see Married Wom^s Property Act, 1890 (54 Vic. , 
No. 9)]. 

[ViCTOBiA, Act op 1866, s. 61.] — Married 
woman, mortgage by — Covenant in — No 
acknowledgment, — An action may be maintained 
against a married woman upon a covenant to 
pay in a mortgage under the Act, although the 
instrument, not having been acknowledged as 
required by s. 61 supra, is ineffectual to assign 
or transfer any interest in the mortgaged 
premises. Trewhella v, Willison, 4 V.L.B. 
(L.) 122. 

[N.Z., Act op 1885. s. 165.]— Married woman, 
transfer hy ^Consent of husband, — Under The 
Laiki Transfer Act, 1885, it is not necessary to 
procure the consent of the husband when land is 
being transferred by a married woman to a 
purchaser. In re Pykett, N.Z.L.B. 5 S.C. 442. 

[N.S.W., Act op 1862.] — Succession — 
Wife's realty-26 Vic, No, 20.— By 26 Vic, 
No. 20, the wife's realty in the colony, after the 
husband's tenancy by the courtesy has expired, 
devolves on the wife's next-of-kin. and not on 
her heir-at-law. Plomley v. Shephebd, 1891 
A.C. 244. 

ILLEGALITY. 

Of Crown Grant 
See Crown Grant. 



INDEFEASIBLE TITLE. 

See Certificate of Title (b.). 
See Crown Grant. 

INDEMNITY. 

Of lessee by assignee 
See Lease. 

Implied covenant to indemnify where 
mortgaged land transferred 
See Mortgage. 

INFANT. 

Right of election after breach of trust 
See Trusts and Equities — Re- 
cognition of. 

Transfer of selection by — Repudiation 
at majority 

See Trusts and Eqihties 

Hall v, Lodeb, 7 N.S.W.L.B. (Eq.) 

44. 

[N.Z., Act op 1885.]— Maori— 2Va7wwM«w//. 
—Infant's trustees. — Semble, where a Maori 
infant is registered proprietor of land under 
The Land Transfer Act, and trustees of his 
land have been appointed by Order-in-Council 
under The Maori Real Estate Management Acts, 
the District Land Begistrar ought not to register 
a transfer by the trustees of the land of the 
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infant nntil the Order-in-Counoil has been 
registered as a transmission. Toko Rbihana v, 
MooBB, 8 N.Z.L B. 815. 

INJUNCTION. 

See BBmaiNG Land undeb Act. 

Against application to bring land 
under the Act 

See Bringing Land under Act 
Bethttnb V, PoBTEous, 19 Y.L.B. 161. 

I'o restrain registration of Shei^iff's 
transfer — Practice 
See Sales by Sheriff. 

INSOLVENCY. # 

See Bankruptcy. 



AND Documents 



INSPECTION. 

Of documents 

See Instruments 
OF Title. 

Of records 

See iNSTRUBiENTS AND DOCUMENTS 

OF Title — Inspection and pro- 
du^ction. 

Of title-deeds lodged with Registrar 
See Bringing Lands under Act 
— Duties of Registrar. 
Re Parish, 9 N.Z.L.B. 262. 

See Eegistrar, Duties of. 

INSTRUMENTS. 

See Duplicate. 

As Evidence 
See Evidence. 

Form of 
See Registrar, Duties of. 

Meaning of term — Includes will 
See Interpretation of Acts. 
Little v. Dardibb, 12 N.S.W.L.B. 
(Eq.) 319. 

Schedule of trusts 

See Trusts and Equities. 

INSTRUMENTS AND DOCUMENTS 
OF TITLE. 

Certificate of title 
See Certificate of Title. 

Crown grant 

See Crown Grant. 
Evidence of 

See Evidence. 

Interpretation of instrum£nts 
See Interpretation. 



Lease 

See Lease. 

Mortgage 

See Mortgage. 

Transfer 
See Transfer. 

Will 
See Transmission. 

INSTRUMENTS AND DOCUMENTS 
OF TITLE. 

A. Alteration. 

B. Attestation and Execution. 

C. Correctness of Instrument. 

ISee also Certiticate op Title (A. )]. 

D. Evidence. 

E. Inspection. 

F. Production. 

G. Bectification. 

A. Alteration. 

[N.Z., Act op 1885.] —Alteration — Af^mo- 
randum of prior encumbrances — Endorsement 
after execution — Whether a material alteration 
avoids instrument or registration. — The endorse- 
ment, after execution upon a memorandum of 
mortgage of land under The Land Transfer Act, 
of a note stating that the document is subject to 
a prior mortgage has no material effect upon the 
instrument or the registration, and does not 
vitiate either. Barker v. Weld, N.Z.L B. 3 S.G. 
104. 

B. Attestation and Execution. 

[N.Z., Act op 1885, ss. 160-3.]— Execution— 
Attesting witness. — Semble, the Begistrar ought 
to make the inquiries indicated in ss. 160-3 
of the Act, and the attesting witness ought to be 
in a position to answer them. Ex parte Davy 
(Kegistrar), 6 N.Z.L.B. 760. (Court of Appeal.) 

[N.Z., Act op 1885, ss. 169 (2.)] - Execution 
of document in foreign country— Verifica- 
tion of — Omission of certificate by British Gonsul 
— Declaration Tnade " by virtue of the provisions of 
• The Statutory Declarations Act, 1835.' "-Where 
a statutory declaration, verifying the due execu- 
tion of a memorandum of transfer in a foreign 
country, bore the seal of the office of the British 
Consul and his signature. Held that the certi- 
ficate of the Consul that it was made according 
to the laws of such foreign country might be 
dispensed with; but that the declaration was 
rendered invalid by a statement that it was 
made "by virtue of the provisions of The 
Statutory Declarations Act, 1835." In re Kauri 
Timber Co., Limited, 12 N.Z.L.B. 541. 

[Victoria, Act op 1866, s. 115.]— Who may 
be witness to instrument. — The manager of a 
bank who is also a J.P. is not incapacitated from 
acting as attesting witness to the execution of a 
mortgage under The Transfer of Land Statute to 
his bank, upon the ground that he is an interested 
party. Bane op Victoria v. McMichael, 8 V.L.B 
(L.) 11. 

C. Correctness op Instrument. 

[Q., Act op 1861, s. 139.]— Correctness ot 
XiXl^— Authority to register,— ^Qoiion 139 of The 
Real Property Act of 1861 casts on the alienee 
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the responsibility for falsehood or negligence in 
the endorsed certificate that an instrument is fit 
for registration. The endorsement forms no 
paxt of the deed, and it is the duty of the appU- 
cant to verify the correctness of an instrument 
or endorsement before registration. Merry t'. 
Australian Mutual Provident Society, B.CB. , 
2nd August, 1872. (Full Court.) 

D. Evidence. 

[S.A., Act op 1861, ss. 33, 36, 37, 88.] — 
Bvidence — Certified copy memorandum oj mort- 
gage — Certificate of registration— Evidence Act, 
1852. 8, 2. — A copy of a memorandum of mort- 
gage under The Real Property Act of 1861, signed 
and certified as a true copy by the officer to 
whose custody the original is entrusted, is 
receivable in evidence, under The Evidence Act, 
1852. The form—** Particulars entered in the 
Register Book, Vol. , Fol. , the 
day of , 18 , at noon. 

Begistrar-General. " 
with a distinguishing number, is a certificate, 
and sufficiently complies with ss. 37 and 38 of 
The Beal Property Act of 1861. Price i;. Price, 
23 S. A L.B. 121. (Full Court. ) 

E. Inspection. 

[Q., Act op 1861, s. 46.]— Inspection of 
records. — The records of the Begistrar-General 
are not open to inspection by anyone, and an 
application for an order under s. 46, made by a 
stranger, was refused, where it was left in doubt 
how the production of the document could 
benefit him. Hutton v. Lethbridge, B.C.R., 
16th July, 1872. 

[N S.W., Act of 1862, s. 25.]— Inspection 
— Title deeds of proprietor, — The Registrar is 
not entitled to notice of an application for an 
order under s. 25 of The Real Property Act that 
he produce the title deeds of an applicant pro- 
prietor for inspection, and he has no locus 
standi to move to set aside such order where 
it has been made ex parte, Semhle^ notice of 
the application for an order for inspection 
should be given to the proprietor of the land. 
In re Heath, 14 W.N. (N.S.W.) 108. pFull 
Court) 

[Victoria, Act op 1890, s. 37.] — Leave to 
inspect documents. — A judge has a discretion 
to refuse an application, made under s. 37 of 
The Transfer of Land Act, 1890, for leave to 
inspect documents lodged with the Registrar of 
Titles. Fribzer v. Kershaw, 17 A.L.T. 41. 

F. Production. 

[Q., Act of 1861, s. 46.]— Production of 
documents. — The above section does not refer to 
judicial proceedings. The Registrar was ordered to 
produce an appUcation to bring land under the 
Act which he had stated was in his possession. 
Morrison v, Roberts and Hart, B.C.R., 28th 
April, 1871. 

[Q., Act op 1861, ss. 46, 49, 122.]— Produc- 
tion of documents. — An application for the 
production of a certified copy of a memorandum 
of conveyance, in respect of which a certificate 
of title had been issued, was refused, as the pro- 
duction of the document could be enforced at the 



trial in the ordinary way. Newton v. Brown, 
B.C.R., 25th October, 1872. Such an application 
should be made by suiomons. Ih, 

G. Bbctipication. 

[S.A., Act of 1861.]— Rectification ot 
documents. — ^Where rectification of a transfer 
of land under The Real Property Act, 1861, was 
sought by the entry thereon of certain mortgages 
alleged to have been fraudulently omitted : Held, 
that as the rectification of the transfer would be 
inoperative without the rectification of the regis- 
ter, and that as there was nothing on the bill to 
show the state of the register or that such recti- 
fication would not affect subsequent interests, a 
demurrer to the bill should be allowed. Qiuere : 
Whether the equitable doctrine of reformation of 
instruments is applicable to documents affecting 
land under The Real Property Act of 18^1 ? 
Ferret v, Clare, 10 S,A.L.R. 202. 



INTEEEST. 

Meaning of 

See L^TBRPBETATiON — Words. 

See MoBiGAOE. 

See Tbusts and Equities, 

Dite under mortgage 

See l^oRTGAGE — Power of sale. 



INTERPEETATION. 

A. Of Acts. 

1. Construction of Acts. 

2. Words. 

B. Of Instruments. 

A Interpretation of Acts. 

1. Construction of Acts, 

[Q., Act of 1861, s. 1.] — Construction. — 
The first section of the Act is an injunction to 
the Court not to apply the same rules of con- 
struction to these instruments as to mortgages 
at common law. Trust and Agency Co. v. 
Markwell, B.C.B., 16th March, 1874. 

[Q., Act of 1861.]— Construction.— The old 
maxims of law £tre not to be applied further 
than are warranted by the Act. Old phantoms 
should not be conjured up in the interpretation 
of the Act. Trust and Agency Co. v. Mare- 
well, B.C.R., 16th March, 1874. (Full Court.) 

[N. S. W. , Act of 1878, s. 4.] —Construction. — 
Section 4 of the N.S.W. Act of 1878 is not manda- 
tory upon the Court to send to trial any issue which 
may be raised ; the Court must decide in each 
case whether there are facts bond fide in issue 
between the parties. Lethbridge v. Mitchell, 
8 N.S.W.L.R. (L.) 249. (Full Court.) 

[N.S.W., Act OF 1862, s. 23.]— Construction. 
— Section 23 of the New South Wales Act of 
1862. requiring notice by a caveator to Registrar, 
is not merely directory, and in the absence of 
such notice the caveat lapses. See Bringing 
Land under Act, Nicholls v. Lee, 11 N.S.W. L.K, 
(L.) 122. (Full Court.) 
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[N.Z., Act of 1885.]— Construction.— The 
Court is not bound to look within the four comers 
of The Land Transfer Act for all the rights of 
property. Sach rights as subsisted before the 
Act will generally be protected by the Coart, and 
if machinery be not provided the Court will use 
its ordinary powers. In re Tanmeb, N.Z.L.R. 5 
aC. 102. 

[Victoria, Act of 1890 ] — Construction — 
Consolidating Acts of 1890.— The Consolidating 
Acts of 1890 were not intended to change the law 
in any particalar. Mercantile, Finance, 
Trustees and Agency Coy. of Australia, Ltd., 
V, Hall, 19 V.L.R. 233; 14 A.L.T. 291. (FuU 
Court.) 

[Victoria, Act of 1866, s. 50.] — Construc- 
tion— Fraud.— Section 50 of Tfie Transfer of 
Land Statute should be construed strictly as being 
to a great extent restrictive of the rights of 
persons at law or in equity, and its exceptions 
liberally. Fraud in that section applies equally 
to oases of fraud by vendor and purchaser. 
ChOMLET V, FiRBRRACE, 5 V.L.B. 57. (Full 
Court ) See also Fraud. 

2. Words. 
^.Z., Act of 1885, s. 190.]-" Bona-fides." 
— ^ee Eatenb te Whakaruru v. Purlic Trus- 
tee, Te Mira v. Purlic Trustee, 12 N.Z.L.R., 
651, AND Hay v. Sollino, 16 N.S.W.L.R (L.; 61. 
Sub. Remedies for Deprivation, infra, 

[Q., Act of 1861.]—'* Costs " in Queensland 
Act of 1861, s. 127} includes all expenses of liti- 
gation necessarily incurred in estabUshing a 
plaintiff's claim to damages from the Assurance 
Fund. Cox V. Bourne. 8 Q.L.J. 66. 

[Victoria, Act of 1866, ss. 49, 50 ]— "Fraud ** 
— Meaning of term in ss. 49 and 60 of the Vic- 
torian Act of 1866. CuLLEN V, Thompson, 5 
V L R. (Eq.) 147. 

[Tab.] — "Heir-at-law**— Meaning of these 
words in a Will. Re Cook, 12th July, 1898, Tas. 
Dig. col 106. 

[N.S.W., Act of 1862, ss. 3, 39.] —" Instru- 
ment " includes a will. Little v, Dardier, 12 
N.S W.L.R. (Eq.)319. 

[S.A., Act of 1861, s. 36.]—" Instrument**— 
An " instrument," within the meaning of s. 6 of 
the Act of 1861, is an instrument in one of the 
forms prescribed by the Act, and capable of 
registration. Cuthrertson v. Swan, 11 S.A.L.R. 
102. (Full Court.) 

" Instrument.*' — See Certificate of Title — 
Conclusive effect. 

[Q., Acts of 1861 and 1877] —Interest— 
Security.— The word " interest ** in the interpre- 
tation clause of The Trustees and Incapacitated 
Persons Act of 1867 (31 Vic, No. 19, s. 1), is of 
general application, and is not limited to an 
" interest in land," as distinguishable from a 
security upon lands under the Real Property 
Acts. Re Cain, 5 Q.L.J. 93. 

[Victoria, Act of 1866, s. 136 ; Tab., Act of 
1862, s. 110.]—" No probable grounds ** for 
refusal of Registrar to bring land under Act. 
Ex parte Bowman, 7 V.L.R. (L.) 814, 3 
A.L.T. 25. In re Fawns, June 28, 1867, Tas. Dig. 
col. 106. See Brinoinq Land under Act. 

[S.A., Act of 1861, s. 124.]—" Other action 
for the recovery of land." — See Remedies for 
Deprivation. Cuthhertson v. Swan, 11 S.A.L.R. 
102. 



[N.S.W.. Act of 1878, s. 4.]— "Party finally 
successful.** See BuiNaiNo Land under Act — 
TVial of issues. Jones r. Hill, 7 N.S.W.L.R. 
(C.L.) 369 ; TiERNET v. Loxton, 13 N.S.W.L.R. 
(L.) 115; Re Lawrib (Cohen, Caveator), 15 
W.N. (N.S.W.) 108. 

[N.S.W.]— "Plaintiff,** within s. 99 of the 
(N.S.W.) Companies Act. See Company. In re 
Anglo-Australian I. F. and L. Co., Ltd., 9 
W.N. (N.S.W.) 128. 

[Victoria, R.P. Statute of 1864 (No. 213), s. 
17] — " Rent ** — Annual interest on mortgage by 
deposit of deed. — Insksmuch as the word "rent **i8 
made, by s. 17 of The Real Property Statute, 1864 
(No. 213),to extend to "all annuities and periodical 
sums of money charged upon or payable out of 
any land,** it includes annual interest on money 
advanced upon the security of a deposit of title 
deeds without writing. Barnet v, Williams, 
15 V.L.R. 205, 10 A.L.T. 230. 

[N.S.W., Act of 1862, s. 62.] — " Such 
caveat **— Meaning of m N.S.W. Act of 1862, 
s. 82. Su BRiNaiNG Lands under Act. Ex 
parte Macintosh, In re Barnes, 10 S.C.R. 
(N.S.W.) 146. 

[Victoria, Act of 1866, ss. 49, 50.] — 
" Tenant.**— Meaning of term in ss. 49 and 
50 of the Victorian Act of 1866. Cullbn v. 
Thompson, 5 V.L. R. ^q.) 147 ; Sandhurst, &c., 
BuiLDiKa Society v. GtssiNo, 15 V.L.R. 329. 

[Victoria, Act of 1890, s. 74.] —" Tenant.** 
—The word " tenant ** in s. 74 of The Transfer 
of Land Act, 1890, includes a tenant for life. 
Black v. Poole, 16 A.L.T. 155. ' 

"Tenant or occupier." — See Mortgage — 
Powers and remedies of mortgagee. 

B. Interpretation of Instruments. 

[Q., Act of 1861.]— Deed of grant— Dwcrip 
tion of premises. — In a grant the land was 
described as " all that piece or parcel of land 
.... containing by admeasurement 1280 
acres, exclusive of swamp, be the same a little 
more or less," &o. Held, that the grant included 
the swamp. Re Portion No. 1 on Nerang Creek 
C.T. 49542, 1 Q.L.J. Supp. 57. (Full Court.) 

Instruments not under the Act — Construc- 
tion of see Walters v. Eldridge, 4 Q.L.J. 
118 ; Hayes v. Bourne, 7 Q.L.J. 146. 

[Tas] —Marriage settlement— Registered 
proprietor — Transfer of reversionary interests. 
— Under his marriage settlement A. became 
entitled to a life estate, remainder to his 
children, and if he left one child and that 
died under 21. then to X. and Y., but the 
settlement contained no gift over on total 
failure of issue, which event happened. Where 
B. got a transfer of A.'s life and X. and Y.*s 
reversionary interests, held he wsks entitled to be 
registered proprietor under The Real Property 
Act. In re Milligan, September 6, 1867, Tas. 
Dig. col. 105. 

INTEKRUPTION. 

Of adverse possession 
See Adyebsb Possession. 

INTESTACY. 

Seei Transmission, 
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INTRUDER. 

See Adyebse Possession. 

INVESTIGATION OF TITLE. 

Notice of error in title 

See Remedies fob Depbiyation. 

ISSUES. 

Trial ofy on application to bring land 
under Act 

See Beinging Land undeb Act — 

Trial of issues. 

JUDGE. 

Power of, by order in ChamherSy to 
prevent lapse of caveat against appli- 
cation 

See Beinoing Land undeb Act. 

Re Power, 6 W.W. and a'B. (L.) 81. 

Ex parte Gunn, 3 V.L.R. (L.) 36. 

In re Morbice, (Gombie, Caveator) 15 

N.S.W.L.R. (L.) 107. 

JUDGMENT. 

Endorsement of, on register. 
See Tbansfeb. 

Entry of, on duplicate certificate of 
title. 

See Reoistbab, Duties of. 

Priorities between judgments 

See Tbusts and Equities — Priori- 
ties. 

JUDGMENT CREDITOR. 

Caveat by 

See Caveat against Dealings. 

Hight of, to prevent land being brought 
under Act 

See Bbinging Land undeb Act — 

(U.), (b.) 

JUDGMENT DEBTOR. 

Transfer by 

See Sales by Shebiff. 

JUDICIAL DUTY. 

Of Registrar 
See Registbab, Duties of. 

JURISDICTION. 

See Pbactice. 

Of Commissioner of Titles 
See Pbactice. 



Equitable, of Supreme Court 
See Caveat against Dealings. 
See Fbaud. 
See Tbusts and Equities. 

Of Supreme Court — Calling in certi- 
ficate of title 

See Cebtifioate of Title— (^-4. j 

Cancellation. 
Of Supreme Court to deal with caveats. 

See Caveat against Dealings. 

Of Supreme Court to direct inquiry as 
to disputed title 
See Pbactice. 

Of Supreme Court to grant costs 
See Costs of Pboceedings on 
Caveats. 

LACHES. 

See Bbinging Land undeb Act — 
Lapse of caveat. 

Delay 

See Caveat against Dealings. 
Delay — Fraud in bringing land under 
Act 

See Remedies fob Depbivation. 

Delay in impeaching a Crown grant 
may constitute laches on the part of 
the Crown 

See Cbown Gbant. 

LAND BOARD. 

Power of, to settle qu£Stion of boundary 
See BouNDABiES. 

LANDS. 

What, may be brought under Act 
See Bbinging Land undeb Act (a). 

LANDLORD AND TENANT. 

See Lease. 

See MoBTGAGE — Leaseholds. 

LAPSE. 

Of caveat 

See Caveat against Dealings. 

LEASE. 

From Crown — Mortgage of 
See MoBTGAGE — Leaseholds. 

Practice — Parties — Action for specific 
performance of lease 

See Hood w. Cullen, 6 N.S.W.L.B. 

(Eq.) 22 ; 1 W.N. (N.S.W.) 117. 
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Rights under unregistered lease 

See Cebtifigate op Title — (B.J 
Conclusive e^ect. 
Sale by Mortgagee subject tounregistered 
lease 

See Fraud, 

Thomson and Chipp v. Finlay,N. Z.L.B. 
5 S.C. 203. 

Sale of, under Ji. fa, — Covenant not to 
assign 

See Sales by Sheriff. 

With right to purchase — Car eating 
capacity 

See Caveat against Dealings. 



LEASE. 

A. ASSIONMENT AND SUBLEASE. 

B. Creation. 

C. Covenants. 

D. Determination. 

E. Form. 

F. Option to Purchase. 

G. Unregistered Lease. 

A. Assignment and Sublease. 

[N.Z., Act OF 1870.]— Assignment — Breach 
of covenant— Registration.— The District Land 
Begistrar cannot refuse to register an assignment 
of a lease under The Land Transfer Act on the 
ground that the assignment amounts to a breach 
of covenant. In re Duooan, N.Z.L.B. 2 S.C. 144. 

[N Z., Act op 1870,8. 69.]— Assignment — 
Liability of assignee — Land Transfer Act^ 1870, 
«. 69— Section 69 of the Act of 1870 did not 
make the assignee of a lease liable to indemnify 
the original lessee against rent accrued due, nor 
against breaches of covenant occurring after he 
(the assignee) has assigned to some one else. 
Wilson v. Brightlino, N.Z.L.B. 4 C. A. 4. (Full 
Court.) 

[Victoria,. Act op 1890, s. 103] — Assignment 
— Man of straw — Duty of trustee for creditors. — 
A trader assigned his property to trustees for the 
benefit of his creditors. The property consisted 
- of stock-in-trade and of the unexpired lease of 
the premises in which the business was carried 
on. The trustees took possession of the premises, 
and used them for the purpose of entirely dispos- 
ing of the stock on them. Held^ that although 
there had been no transfer of the legal estate, 
there had been an assignment of the beneficial 
interest in the lease, and that the trustees were 
justified in retaining moneys out of the estate to 
pay rent as long as they remained assignees and 
were unable to assign the lease or to procure an 
assignment, or so long as it was reasonable to 
retain it for disposing of the property assigned. 
Heldf also, that in regard to the trustees' duties 
to the creditors, they were under an obUgation 
to get rid of the lease at the first reasonable 
opportunity, and that after they had disposed of 
the stock-in-trade they were justiffed, if unable 
to assign the lease to a substantial person, to 
assign it to a man who was admittedly a man of 
straw. Stevenson and Sons Ltd. v. Brind, 21 
V.L.B. 109; 16A.L.T. 166. 



[N.Z., Act op 1885, ss. 2, 36, 115.]— Assign- 
ment — Trrut deed executed by lessee and mort- 
gagees— Receivership^Lease under Land Trans- 
fer Act— Transfer not executed by Transferees— 
Non-registration —Possession —Privity —Legal or 
equitable estate^Payment of rent — Implied 
tenancy— Transmission.— The plaintiffs leased 
lands to H. by memorandum of lease under The 
Land Transfer Act. H. mortgaged these and 
other freehold and leasehold lands to several 
different mortgagees. Afterwards a deed, pur- 
porting to be a deed of settlement, was executed 
by H., the several mortgagees (except the first 
mortgagee), and the defendants, by which the 
other p£trties purported to grant, assign, and 
convey the mortgaged properties to the defen- 
dants upon certain trusts for their management 
and disposal, the payment of all rents and out- 
goings, the payment of the several mortgagees, 
and the payment to H. of any surplus moneys 
derived from the properties. The deed contained 
a clause that it should not be obligatory upon the 
trustees to exercise or put in force any of the 
powers or provisions given by or contained in it 
As regards those lands which were under The 
Land Transfer Act^ a memorandum of transfer to 
the defendants was also executed by H., bat it 
was not executed by the defendants nor regis- 
tered against the leases. The defendants went 
into possession of the whole estate, and paid the 
rent due to the plaintiffs out of the income from 
the estate during several years, but they after- 
wards went out of possession of the lands leased 
from the plaintiffs, and refused to continue pay- 
ing the rent. Hetd, that the defendants had not 
become either legal or equitable assignees of the 
lease from the plaintiffs, or liable to the plaintiffs 
for the rent reserved. The whole of the payments 
of rent made by the defendants to the plaintiffs 
were received by the plaintiffs as payments by 
H., except the two last, one of which they 
received as proceeds of a distraint* on goods, and 
the other of which they received as a payment 
by the defendants. The defendants, at the time 
of making the last payment, notified that they 
would go out of possession at the expiration of 
the period in respect of which the payment was 
made, and would pay no more rent. Held^ that 
they did not, by the payments made by them, or 
by submitting to the distress, become tenants to 
the plaintiffs on the terms of the lease, and that 
they were not liable for any further rent. 
TiMARU Borough v. Hoarb, 16 N.Z.L.B. 582. 
(Full Court.) 

[ViCTORU, Act op 1866.] — Condition against 
assignment — Land Act of 1869, ss. 10, 20.— 
A condition prohibiting assignment is invalid if 
it purports to be inserted in a lease under s. 20 
of The Land Act of 1869, by virtue of s. 10 of 
that Act. Ex parte Bond, 6 V.L.B. (L.) 458, 
2A.L.T. 94. ^uU Court.) 

[Victoria, Act of 1866, s. 15.] —Condition 
against assignment — Lea^e under Land Act 
1869, s. 20 (5)— Trarw/gr by sheriff.— A lease from 
the Crown under s. 20 (5) of The Land Act of 
1869, contained a condition not to assign without 
leave of the Govemor-in-Council. The lease 
was duly registered under s. 15 of The Transjer 
of Land Statute. The sheriff having sold the 
interest of the lessee under s. 106 of that Act, 
the Begistrar refused to register the transfer 
from the sheriff, as involving a breach of the 
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condition. Held^ that the condition did not 
affect the involuntary transfers like the one 
in question, and the Registrar must register the 
fi,fa, and transfer. In re Transkbr of Land 
Statute, Ex parte Ellison, 5 V.L.R. (L.) 59. 
(FuU CJourt.) 

[Q., Act op 1861, ss. 48, 71, 73, 104.]— Cove- 
nant not to assign — Proviso for re-entry — Un- 
registered assignmevt in breach of covenant— No 
forfeiture. — The registered proprietors of land 
demised for 14 years to B., who afterwards 
assigned to C, who subsequently assigned to A. 
The lease contained a covenant not to assign 
or sublet without leave. The assignments to 
C. and A. were made with the consent of the 
lessors. A. afterwards gave a bill of sale to X. , 
and assigned the lease to X. by way of mortgage. 
This assignment was made without leave, and 
the instrument was never registered. Held, that 
an equitable mortgagee or encumbranpee of land 
under the Real Property Acts who has not regis- 
tered his assignment or security is in the same 
position as an equitable mortgagee of land under 
the general law who has not foreclosed ; that the 
unregistered equitable assignment did not pass 
the legal interest, and that there had been no for- 
feiture by A. Heldj also, that if the words of a 
proviso for re-entry do not clearly refer to the 
terms of a negative covenant, no re-entry can be 
made. Naxjmbuko v. Albertson, 3 Q.L.J. 125. 

[S.A., AcTOP 1861, ss. 50 124(3).]— Covenant 
not to sub-let — Entry — Ejectment — Covenant. — 
A memorandum oi lease under The Real Property 
Act, 1861, provided that the lessee should hold 
for a certain term, *• subject, however, to the 
following covenants, conditions and restrictions, 
in addition to those implied by the Act." The 
covenants, Ac, set out were to pay rates, to re- 
pair, and not to sub-let without consent. On 
ejectment brought for sub-letting : Held (1) That 
the stipulation as to sub-letting was a covenant, 
and not a condition ; (2) That ejectment would 
not lie under s. 60 of The Real Property Act, 
1861, it not being in the nature of things a cove- 
nant in respect of which default could be con- 
tinued for six months. Semble^ that s. 124 (3) 
of The Real Property Act^ 1861, would not pre- 
vent ejectment for a common law forfeiture of 
the term. Sanbebs v. Wadham, 4 S.A.L.R. 73. 

[Victoria, Act op 1890.]— Covenant not to 
sub-let without lessor's consent— Sub-lease 
without consent — Covenant to pay rent — Sub-lease 
not registered— Action to recover rent— Subsequent 
registration of sub-lease — Use and occupation. — 
Certain town premises, under The Transfer of 
Land Statute, were demised by the proprietor for 
a term of years, the lease containing a covenant 
that the lessees would not underlet or part with 
the possession of the premises without first ob- 
taining the consent in writing of the lessor ; and 
if the lessees failed to perform or observe such 
covenant the lessor might enter upon the pre- 
mises and expel the plaintiffs and all other tenants 
and occupiers therefrom. The lessees, without 
having first obtained the consent in writing of 
the lessor, by a lease, bearing date the 13th 
March, 1890, sub-let a portion of the premises to 
the defendant for a term of five years and ten 
days, from the 15th March, 1889, at a yearly 
rental of £1,000, payable quarterly. The lessees 
brought an action against the defendant, alleging 
that by such sub-lease the plaintiffs sub-let the 



premises to the defendant ; that on the 8th Feb- 
ruary, 1890, the defendant paid ^^250 on account 
of the rent due by him under the sub-lease, but 
had refused to pay the balance which they 
claimed ; and, alternatively, they claimed for 
the use and occupation of the premises from the 
1st March, 1889, at the rate of £1,000 per annum. 
The defendant, by his defence, alleged that the 
plaintiffs had not. and would not, obtain the con- 
sent in writing ; that the premises were under 
The Transfer of Land Statute, and the alleged 
sub-lease had not been registered, and would not 
be registered without such consent; and that 
there was no agreement on his part to pay for 
the use or occupation of the premises, and that 
he did not occupy them except in pursuance of 
an agreement dated on or about the 1st March, 

1889, by which the plaintiffs agreed to sub-let the 
premises to him as from the 15th March, 1889, 
at a rental of £1,000 per annum, and in expec- 
tation of a sub-lease in accordance with such 
agreement, which the plaintiffs could not give, 
and he counterclaimed for specific performance 
of such agreement, or damages, £2,000. By 
their reply, delivered on the 24th September, 

1890, the plaintiffs alleged that the defendant 
entered into possession of the premises well 
knowing that the consent in writing of the pro- 
prietor might not be obtained ; and on or before 
the 10th April he became aware that the pro- 
prietor would not give such consent, and, with 
such knowledge, he had remained in possession, 
and was thereby estopped from raising the above 
defence. On the 30th September, 1890, the de- 
fendant put in a rejoinder, joining issue. On 
27th April, 1891, the plaintiffs amended their 
reply, alleging that on the 22nd January, 1891, 
the proprietor of the premises duly consented in 
writing to the lease from the plaintiffs to the 
defendant, and it was duly registered on the 28th 
January, 1891. Held, by Webb J. : That even 
though the lease might be inoperative, because 
not registered, the covenant by the defendant to 
pay rent contained in such lease was operative, 
and the plaintiffs should therefore recover the 
amount of rent owing. On appeal to the FuU 
Court : Held, the plaintiffs were entitled to hold 
such judgment on their claim for use and occu- 
pation as at the date of the commencement of 
the action ; their claim for use and occupation 
was not merged into the sub-lease, and, if it 
were afterwards, when the sub-lease was regis- 
tered, such merger was not pleaded as a defence. 
Held, also, on the counter claim, that specific 
performance having been given before the trial, 
the defendant was not entitled to judgment there- 
for, and would not recover on the alternative 
claim for damages. Munro and Baillieu v, 
Adams, 17 V.L.R. 703. 

[Victoria, Act op 1890, ss. 63, 92, 107, 108, 
HI.] — Sublease — Claim against sublessee for 
use and occupation — Sublease not registered at 
date of auction brought — Subsequent registration 
before trial — Sublease put in evidence — Merger of 
claim for use and occupation — Landlord and 
Tenant Act, 1890 {No. 1108), s. 22.— M., the 
lessee of certain premises under the operation of 
The Transfer of Land Act, 1890, by a sublease 
dated March 13th, 1890, sublet the same to A. 
for a term of five years and ten days from March 
15th, 1889. Under agreement with M. on March 
1st, 1889, A. had entered and used the premises 
and continued to occupy and use them until 
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Jtine9ih, 18d0, when M. brought an action to 
T6Co?er rent resenred by a covenant in the sub- 
lease, with a claim in the alternative for ase and 
occupation. The sublease provided lor the pay- 
ment of rent at the rate of £1000 per annum. 
On February 8th, 1890, A. paid to M. ^£250, and 
this was all that A. had paid in respect of the 
premises at the commencement of the action. In 
consequence of the refusal of the lessor to consent 
to the subletting of the premises M. was not able 
to procure the registration under The Transfer of 
Land Act of the sublease till after action brought. 
But the sublease was registered before trial and 
put in evidence bv M. Webb J., being of opinion 
that M. was entitled to recover on the covenant 
in the sublease, gave judgment accordingly in his 
favour for £750. held^ upon appeal to the Full 
Court, that M. was entitled to hold such judg- 
ment on his claim for use and occupation as at 
the date of the commencement of the action ; that 
his claim for use and occupation was not merged 
in the sublease, and if it were afterwards when the 
sublease was registered, such merger was not 
pleaded as a defence. Munro and Baillieu v. 
Adams, 17 V.L.R. 708. (Full Court.) 

[ViCTOBU, Act of 1866, s. 10 c.]— Sale by 
Sheriff — Crown leasehold — Unregistered transfer 
of by Sher\jf— Payment of rent by transferee — 
Forfeiture, — The Crown in this colony stands in 
the same relation to its tenant as an ordinary 
landlord to his tenant. An assignee by purchase 
at a sheriff's sale of a leasehold estate from the 
Crown, whose transfer has not been registered, 
has a sufficient interest to come into a Court of 
Equity to protect the land from forfeiture. If 
such an assignee tender the rent due before a re- 
entry is made for default in payment of rent, 
that is sufficient to prevent forfeiture. SembU^ 
it may be otherwise where the re-entry has 
actually taken place. The provisions of The 
Transfer of Land Statute referring to registration 
have merely the effect that until the transfer to 
the assignee is registered the original lessee may 
act so as to defeat the title of the assignee. 
KicKHAM V. The Queen, 8 V.L.R. 1, 250. 

B. Cbeation. 

See also XJnbeoistebkd Lease, infra, 

[S.A.,AcT OF 1861.] - Creation— JBreac/i of 
trust, — R. by his will gave lands to trustees upon 
trust for sale. Held^ that the trustees had no 
power to lease. Rowbll r. Keats, 19 S.A.L.R. 
8. 

[N.Z., Act of 1885.]— Creation— Tenancy 
for less than three years. — SembU^ that legal tenan- 
cies for terms not exceeding three years, not being 
registrable, can be created without registration 
under the Land Transfer system. Finnoran v, 
Wbie, N.Z.L.R. 5 S.C. 280. 

C. Covenants. 

[Victoria.] — Covenants — Injunction to 
restrain breach of— Power of re-entry— Other 
powers. — Notwithstanding his right of re-entry on 
breach of the covenants contained in the Act, the 
lessor may obtain an injunction restraining the 
lessee from committing a breach. Munday v, 
Prowse, 4 V.L.R. (Eq.) 101. 

[N.Z., Act of 1870.] —Covenant running 
with the land— Covenant by lessor to pay for 
hiUdings erected by lessee^He-entry by lessor,— 



The right to sue on a covenant by a lessor to pay 
'* at the expiration or sooner determination *' of 
the term for any buildings which the lesse might 
during the term erect, is not defeated by re entry 
or forfeiture before the expiration of the term. 
The benefit of such a covenant runs with the land 
where assigns are named, and the lessee has built 
in order to keep a publican's license in force 
which he was bound to do by the terms of his 
lease. Dunbar*s Official Assionbe v, Dbai« and 
Manning, 7 N.Z.L.R. 9. (Full Court.) 

[S.A., Act of 1861, ss. 49. 50, 89.] —Further 
covenants of foreign nature — Covenants 
implied. —Sections 49 and 50 of The Real Property 
Act of 1861 provide that certain covenants and 
powers shall be implied in every memorandum of 
lease of land under that Act, and s. 89 provides 
that every implied covenant and power may be 
registered or modified by express declaration in 
the instrument. These provisions do not prevent 
the introduction into such memorandum of lease 
of covenants and powers of an entirely different 
character from and not mere modifications of the 
implied covenants and powers. BncKNAiiL. v. 
Rbid, 10 S.A.L B. 188. 

D. Determination. 
And see cases sub Mortoaoe. 

[Victoria, Act of 1866, ss. 16, 86, 47.] — 
Determination. — Certificate of title of lessee from 
Crown— Effect of.— A. certificate of title under 
tbe Act, certifying tbat the holder is the pro- 
prietor of a leasehold for a certain term of years, 
cannot defeat the right of the Crown to determine 
the lessee's estate. Matt v. Peel, 2 V.B. (M.) 
27; 2A.J.R. 133. 

[N.S.W., Act of 1862, ss. 51, 62, 53, 111.]— 
Determination of least— Re-entry— Equitable 
titles to land under the Real Property Act — ReUef 
from forfeiture — What amounts to de facto 
possession of a mine — Practice — Amendment. — 
A lessee of land under The Real Property Act 
covenanted in his lease to make entries in books, 
to be kept at a proper office on the land demised, 
and, upon any breach of covenant, the lessor was 
to be at liberty to enter upon the lands demised, 
and to determine the lease. No office was 
erected on the land; on adjoining land of the 
lessee there was an office, but no books were kept 
there. Heldj by Full Court, that the covenant 
had been broken, both by not keeping the 
necessary books, and by not erecting an office on 
the land demised, and that, in consequence of 
that breach, the defendant was entitled to re-enter 
and take possession of the land. Heldj also (by 
Owen C.J. in Equity), that the lessor was entitled 
to determine the lease, at any rate, as against 
the lessee, without taking the statutory steps 
required by s. 53 of The Real Property Act, the 
provisions of that section only applying where, 
under the lease, the lessor had no power to 
determine the lease himself. Held, also (by 
Owen C.J. in Equity), that the protection which 
s. Ill of The Real Property Act affords against 
notice to a transferee under the Act only applies 
where the transferee's title has been completed 
under the Act by the transfer being registered. 
The Baker's Crebk Consolidated GfoLD Mining 
Co. V. Hack, 15 N.S.W.L.B. (Eq.) 207. (FuU 
Court,) 
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E. Form. 

[Q., Act of 1861, s. 52 ; Amending Act, 1877, 
88. is, 31.] — Form — Lease not in scheduled 
form — Lease for more than three years — Effect of 
tenancy under -^ Destruction of buildings by fire 
— abatement of rent. — The plaintiff leased land 
under the Acts to the defendant for five years by 
a lease by which defendant agreed to keep the 
buildings on the land in good repair, and pay the 
taxes. The lease was not in Form E. as provided 
by s. 52 of the Principal Act. Defendant 
occupied for nearly four years under the agree- 
ment, when the buildings were destroyed by fire. 
Heldf per Chubb A.D.C.J., thai; the lease was 
void under s. 52 of the Principal Act, but that 
defendant, having paid rent quarterly in accord- 
ance with the terms of the lease, became a tenant 
from year to year ; and that such tenancy was a 
demise within s. 31 of The Amending Act of 
1877, so that defendant was released from the 
obligation of paying rent until the buildings 
were reinstated by his landlord. Hill v. Cox, 

1 Q.L.J. 78. 

F. Option to Purchase. 

[S.A., Act of 1861 ; cf. Act of 1885, s. 117.] 
Caveat. — A lessee with right of purchase is not 
entitled, before time for payment of the purchase 
money has arrived, to caveat against his landlord 
dealing with his property. In re Clark & Harvey, 

2 S.A.L.B. 191. 

[N.Z., Act of 1885, a. 189.] — Failure 
to exercise option — Specific performance 
— Breach of agreement by plaintiff — 
Non-payment of rates —Fraud —Notice of unregis- 
tered interest — Possession— Expenditure on im- 
provements — Successive registered proprietors, — 
The plaintiff went into possession of and erected 
buildings on land under an agreement with the 
then registered proprietor under The Land 
Transfer Act for a lease of it for ten years, the 
lessor and his successors to take the buildings at 
a valuation at the end of the lease, and the plain- 
tiff to have the option of purchasing in case of 
the lessor selling. The defendant was the last of 
three successive registered proprietors of the fee- 
simple in succession to the proprietor who made 
the agreement with the plaintiff, each of whom 
purchased with knowledge of the plaintiff's agree- 
ment, of his possession, and of his expenditure. 
The plaintiff's agreement was never registered. 
Heldf that it was a fraud within t]ie meaning of 
8. 189 of The Land Transfer Act. 1885, for the 
defendant to seek to deprive the plaintiff of his 
rights under the agreement, and that the defen- 
dant must perform the contract entered into by 
his predecessor in title. The plaintiff having 
omitted to declare his purchase when the land 
was sold by the proprietor who made the agree- 
ment with him : heldy that he had lost his right 
to purchase and could claim a lease only, with- 
out a purchasing clause, from the defendant. 
By the terms of the agreement the plaintiff was 
to pay the rates. It was alleged, but not proved, 
that he had not done so. Held, that had it been 
proved it would have been no answer to the 
action claiming performance of the agreement. 
Mkrbib V, M»Kat, 16 N.Z.L.R. 124. 

QI.Z., Act of 1885, s. 87.] —Registration 
— ^Protection. — A right of purchase acquired 
by a lessee >8 as much protected by registration 
as the term granted by his lease. Butu Peehi 
r. Davy, 9 N.Z.L.B. 134. 



G. XJnreoistbbbd Lease. 

See also Certificate of Title— B (e) — Bights 
of occupier. 

N.Z.] — Unregistered draft memorandum 
of lease — Effect of. — ^Under the provisions of 
The Land Transfer Act 9;. tenant who occupies 
under a draft memorandum of lease for more 
than three years, signed by lessor and lessee, but 
not registered, is a legal tenant at will only. 
Edwards v. Wallace, N.Z.L.B. 1 S.C. 134. 

[N.Z., Act of 1870, s. 45.] —Unregistered 
instrument— E/ec« o/.— Under The Land 
Transfer Act the mere execution of registrable 
instruments passes no interest in land ; it merely 
gives a right in personam^ and a lease not regis- 
tered can only take effect as an agreement. 
Otaoo Harbour Board v. Spedding, N.Z.L.B. 4 
S.C. 272. 

[N.Z., Act of 1885.]— Unregistered lease 
— Lease f(yr less than three years — l^alid 
through unregistered. — Semble^ that legal tenancies 
for terms not exceeding three years, not being 
registrable^ can be created without registration 
under the Land Transfer system. Finnoran v. 
Weir, N.Z.L B. 5 S.C. 280. See also sub title 
"Fraud." 

[S.A., Act of 1861, s. 47.] —Unregistered 
lease— Lea«e for less than three years. — A. 
brought a suit for specific performance of a 
contract of sale containing a memorandum of 
lease. The lease was for two years, and was in 
the form prescribed by s. 47, and was registered 
under the Act. Defendant argued (1) That there 
was no valid contract under The Beal Property 
Act ; (2) That The Heal Property Act was itself 
invalid as contravening Ihe Constitution Act. 
Judgment for plaintiff {diss. Boothby J.) Auld 
V. Murray, SA.B.(Eq.),Dec. 15, 1863; quoted in 
Lovekin's Dig. cols. 138 et seq. 

[S.A., Act of 1861.]— Unregistered lease— 
Registered proprietor — Encumbrances. — ^A holder 
of a certificate of title holds it absolutely free 
from all encumbrances not notified thereon, and 
is, therefore, not bound by any demise not so 
notified. Accord : Manning v. Crossman, 5 
S.A.L.R. 130 ; Tranter v. Lord, 8 S.A.L.B. 81 ; 
Hunter v. Player, 9 S.A.L.B. 100. Per 
Gwynne J. : Under The Beal Property Act, a 
term of less than three years cannot be registered ; 
and, semblCj cannot therefore be created. 
Manning v. Crossman, ubi supra. 

[S.A., Act of 1861.]— Unregistered lease— 
Ejectment— Lease for two years.— In answer 
to an action of ejectment by a registered 
proprietor of land under The Beal Property Act, 
the defendant relied on an outstanding lease for 
two years granted by the plaintiff, but any lease 
for less than three years being incapable of regis- 
tration under the Act, this lease was not notified 
on the register. Held (following Manning v. 
Crossman 5 S.A.L.B. 130) that the plaintiff held 
the land free from all encumbrances not notified 
on the register, and was entitled to maintain 
ejectment. Buckett v. Knohhe, 7 S A.L.B. 147 ; 
sed vide S.C. 8 S.A.L.B. 86. 

[Victoria, Act of 1866, s. 42. 75.]— Un- 
registered lesise— Destroyed lease— Effect of.— 
The effect of s. 42 is not to render a lease which 
has not been registered void, but to make it of no 
effect against a subsequent registered conveyance 
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of the land. If registration becomes impossible 
owing to destmotion of the lease, it is still valid 
as a contract between the parties. Mobbissbt v, 
Clements. 11 V.L. R. 13 ; 6 A.L.T. 107. 

[ViCTTORiA, Act OF 1866, s. 49.] — Unregistered 
lesise— Subsequent registered mortgage,— A regis- 
tered proprietor made a lease to defendant wMch 
was never registered. He afterwards executed a 
mortgage to plaintiff, which was duly registered. 
Possession was not demanded from the defen- 
dknt, but be was asked to attorn tenant to plain- 
tiff, which he refused to do. In an action of 
ejectment : Held, that defendant's possession as 
tenant of the mortgagor was not adverse to 
plaintiff's title, and his right to possession was 
preserved as being that of a tenant under the 
above section. Colonial Bank of Australia v, 
Babbaoe, 5 y.L.B. (L.) 462. 

[ViCTORU. Act of 1866, ss. 42, 75.]— Un- 
registered lease — Local Oovemment Act of 
1874 {No. 606), «. 2^5— Lease by Local Authority 
of land on which rates are in arrear, — A lease 
under s. 295 of Act No. 506 is outside the 
provisions of The Transfer of Land Statute (No. 
301), and, though not registered, binds lands 
held under that Act. A municipal council 
cannot give a lease under the Act, as it is not the 
registered proprietor, and therefore s. 42 of Act 
No. 301 does not apply. Kibkham v. Jitlian, 
11 V.L.R. 171, 6 A.L.T. 253. 

[Q., Act of 1861, s. 62; Act of 1877, ss. 18, 
31.] —Unregistered lease— Tenant /rom year to 
year. — H. leased land under The Real Property 
Acts of 1861 and 1877 to C. for upwards of three 
years by means of a lease not in the form E of 
the schedule to the Act of 1861. Held, that such 
lease was void under s. 62 of the Act of 1861, 
but that C. having entered and paid rent under 
the void lease he became a tenant from year to 
year, and that such tenancy was a demise within 
the meaning of s. 31 of the Act of 1877, so that 
when the buildings on the land were destroyed 
the rent was suspended until they were reinstated 
by the lessor. Hill v. Cox, 1 Q.L.J. 78. 

[Victoria, Act of 1890, s. 74.]— Unregis- 
tered lease — Unpaid vendor in possession by 
agreement. —An agreement according to which 
the vendor remains in possession of land under 
tenancy until the purchase money is paid, creates 
a tenancy within the meaning of s. 74 of The 
Transjer of Land Act, 1890, so that the title of 
the registered proprietor or that of a registered 
mortgagee from him is subject thereto. Com- 
mercial Bank of Australia, Ltd. v. McGaskill, 
23 V.L.R. 10; 18 A.L.T. 243; 3 A.L.R. 97. 
(Full Court.) 

LIEN 

Of vendor after register of transfer. 
See Transfer. 

LIFE ESTATE 

Of husband in lands of his tcife. 
See Husband and Wife. 

LIGHT. 

See BRiNGiNa Land under Act (C) 

(b). 

See Easement, 



LIMITATION OF ACTION. 

See Certificate of Title— (A) (1) 
Powers of Registrar. 

Against Assurance Fund. 

See Bembdies for Deprivation — 
Assurance Fund. 

For dower. 
See Remedies for Deprivation — 
Assurance Fund. 

LIS PENDENS. 

SeeCAYEXT Against Dealings. (F) 

(1). 

LOCAL GOVERNMENT. 

A lease by a local auihoHty of land on 
which rates are in an-ear need not be 
registered. 
See Lease. 

ElKKHAM V. JXTLIAN, 11 y.L.B. 171 ; 

6 A.L.T. 263. 

MANDAMUS. 

To Registrar 

See Certificate of Title — (-4) 

Cancellation. 

See Easement. 

O'QuiNN V. Beoistrar op Titles, 1 
Q.L.J. Supp. 7. 

See Registrar, Duties of. 

Mutual Assurance Socibtt of Vic- 
toria v. Registrar-Gbnbbal, 1 Q.L.J. 
177. 

See Sales by Sheriff. 

McGlone v. Registrar of Titles, 
2 Q L. J. 182. Perkins v. Registrar 
of Titles, 3 Q L.J. 47. 

MAORI. 

See Infant. 

MAP. 

See Evidence. 

MARRIED WOMAN. 

Power to dispose of realty by will — 
See Transbhssion. 

MELBOURNE CORPORATION ACT. 

Land subject to — Adjoining owners 
See Easement (B) (3) 

MERGER. 

Of claim for use and occupation in 
sublease — No plea of merger 
See Lease (A) 

MUNRO AND BaXLUBU V, AdAXS, 1? 

V.L.R. 703. 
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" MESNE PROFITS." 

See Remedies fob Depbivation. 

METES AND BOUNDS. 

Land sold by — Compensation for excess 
of estimated a^jreage. 

See Remedies fob Depbivation. 

MINING LEASE. 

Certificate of title for 

See Cebtificate of Title — (B) 
Conclusive effect, 

MINISTER OF LANDS. 

Consent of, unnecessary to withdrawal 
of application to bring land under Act. 

Irbland v. Payne, 28th November, 

1882, Tas. Dig. col. 103. 

MINISTERIAL DUTY. 

Of Registrar 

See Registbab, Duties of. 

MISDESCRIPTION. 
Of Boundaries 
See BouNDABiES. 
See Ebbob. 

See Registbab, Duties of 
See Remedies fob Depbivation. 

Of land by execution creditors — Sale 
by Sheriff — Damages 

See Remedies fob Depbivation. 

MISFEASANCE. 

Of Registrar 
See Remedies fob Depbivation — 
Assurance fund. 

Of Registrar — Refusal to receive caveat 
See Caveat against Dealings. 

MISTAKE. 

See Ebbob. 
See Fbaud. 

MORTGAGE. 

Moneys advanced, where payable 
$ee 'PRkCTiCE'--Jurisdiction, 

Equitable mortgage — Insolvency of 
mortgagor 

See Bankbuptoy. 

A mortgage executed by fraud in the 
name of a fictitious registered proprietor 
is invalid, and confers no interest on 
the mortgagee. 

See Cebtificate of Title— (B) 

Conclusive effect. 

GzBBB V, Mbsbeb, 1891 A.C. 248. 



By way of transfer 

See Tbusts and Equities — Priori- 
ties, 

Power of sale — Sale subject to contract 
for lease 
See Fbaud. 

Thomson and Chipp v. Finlat, 

N.Z.L.R. 5 S.C. 203. 

Discharge by trustees — Power of Regis- 
trar to inquire into authority of trustees 
See Registbab, Duties of — Minis- 
terial Duty, 

Power of sale — Right of purchaser 
under, to bring land under Act 

See Bbinging Land undeb Act — 
Capacity, 

In re Davis, 1 S.A.L.B. 67; In re 
Btgum, 13 N.Z.L.R. 270. 

Further advances — Caveat — Notice to 
mortgagee 

See Caveat against Dealings. 

Right of Registrar to inquire into 
intent of document tendered in proper 
form for registration 

See Registbab, Duties of. 

By company — Execution of — Affixing 
of seal— Registration 

See Registbab, Duties of. 

[Victoria, Act op 1866, a. 49.] — Unregistered 
lease — Subsequent registered mortgage. — A regis- 
tered proprietor made a lease to defendant, 
which was never registered. He afterwards 
executed a mortgage to plaintiff, which was duly 
registered. Possession was not demanded from 
defendant, but he was asked to attorn tenant to 
plaintiff, which he refused to do. In an action 
of ejectment : Heldf that defendant's possession 
as tenant of the mortgagor was not adverse to 
plaintiff's title, and his right of possession was 
preserved as being that of a tenant under the 
above section. Colonial Bank op Australia v, 
Rabbagb, 6 V.L.R. (L.) 462. 

MORTGAGE. 

A. Effect and Nature. 

B. Mortgage to Building Sooiety. 

C. Equitable Mortgages. 

D. Leaseholds. 

E. CJovenants. 

F. Powers and Bemedies of Mortgagee. 

1. Certificate of Title. 

(See also Second Mortgage.) 

2. Consolidation. 

3. Distress. 

4. Ejectment. 
6. Fixtures. 

6. Foreclosure. 

7. Mortgagee in Possession, 

8. Power of Sale, 

9. Miscellaneous, 
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G. PowEBS AND Bights of Mortoaoob. 

1. Legal Proceedings, 

2. Rdease and Diteharge, 

3. Bight to Redeem. 

4. Vesting Order. 

H. Pbaotioe. 

{See also Fobeolosubb.) 

J. Bboistbation. 

(See also Fobeolosubb.) 

E. Second Mobtoaoe. 

(See PowEBS and Bemeddss or Mobt- 

OAGEE.) 

L Tbansfeb of Mobtoaoed Land. 

A. Effect and Natube of. 

[VicTOBU, Act of 1866.] — Consideration 
Eindence.^A mortgage under the Act, though 
subsequently discharged, is not sufficient proof of 
the exact amount allesed to have been paid as 
the consideration of me mortgage. Hates v. 
Wilson, 6 A.L.T. 249. 

[Q., Act of 1861, s. 1.] — Construction of— 
Repeal oj inconsistent laws, — The first section of 
the Act is an injunction not to apply the same 
rules of construction to mortgages, <&c., under 
the Act as to mortgages at common law. Trust 
and Agency Co. v. Mabkwell, B.C.R., 16th 
March, 1874. 

[N.S.W.]— Default— Cor cTkint to pay interest 
after default — Six months' notice or interest, — 
By a mortgage under The Real Property Act^ C. 
covenanted with the defendant bank that, if 
principal and interest at five per cent, were not 
paid by the 1st April, 1891, he would pay interest 
quarterly at the bank's current rate. Held 
(reversing the decision of Owen C.J. in Equity), 
that this covenant did not displace the ordinary 
rule that a mortgagor, on coming to pay off his 
mortgage after default, must give the mortgagee 
six months' notice, or pay six months' interest. 
Cope v. Trustees of The Savings Bank of 
New South Wales, 14 N.S.W.L.R. (Eq.) 204. 
(Full Court.) 

[Victoria.] — Defeasance — Transfer— Money 
lent- Stamps Act, 1890 (No. 1140), ss. 71, 93, 
im-Stamps Act, 1892 {No. 1274), s, 13 -Stamps. 
— ^A transfer of land, absolute in form, and 
purporting to be made in consideration of £800 
lent, was executed by X. in favour of Y. A 
contemporaneous deed of defeasance was executed 
by the same parties. Held, that both documents 
should be looked at to see what the true nature 
of the transaction was, and that, as the transaction 
amounted to no more than a mortgage, the 
transfer was not dutiable under the The Stamps 
Act, 1890 and 1892. Ex parte Ballarat Land 
Mortgage and Agency Co. Ltd., 17 A.L.T. 43. 

[S.A., Act of 1861.]— Duplicate copies— 
Registration o/.— Under The Real Property Act, 
1861, a mortgage cannot be registered which 
has not been executed in duplicate. In re 
Skerrett, 2 S.A.L.B. 21. (FuU Court.) 

[Victoria. Act of 1866, ss. 42, 84, 85.]— 
Registration — Sale by mortgagee — Notice 
under «. 84. — ^Land under the operation of the 
Act which is the subject of a mortgage, is not a 
"security" for the sum advanced while the 
mortgage remains unregistered. It must, there- 
fore, be registered before the mortgagee can take 



any steps to sell the land ; and a notice under 
s. 84, in order to be valid, must be served after 
the registration of the mortgage. Mathieson v. 
Mercantile, Ac, Co. Ltd., 11 A.L.T. 164. 
(And see post. Power of Sale.) Overruled by 
Full Court, 17 V.L.R 271, 12 A.L.T. 220. See 
F (8) infra, 

B. MoBTGAQE TO Building Society. 

See also Wilkin v. Deans, 6 N.Z.L.B. 425* 
Infra (F) (2.) 

[ViCTORU, Act of 1866, s. 106.]— Transfer 
with deed of defeasance — Fi. fa. — Interest oJ 
mortgagor — Mortgage to Building Society. — A 
parol contract for sale of land may be valid, 
although by reason of its not being in writing 
no action can be brought upon it, nor probably any 
action brought in which the establishment of the 
contract would be necessary to plaintiff's case. 
The creation of a qy>asi equity of redemption in 
land under The Transfer of Land Statute mort- 
gaged to a building society by means of the 
execution by the mortgagor of a transfer absolute 
in form, and a deed of defeasance by the society, 
though opposed to the policy and intention of the 
Legislature, is not illegal, and the mortgagor's 
interest cannot be affected by any proceeding 
under s. 106 by a creditor having an execution 
against him. Quare, whether the Begistrar of 
of Titles can enter in the register book a copy of 
fi.. fa. lodged under s. 106, when the estate or 
interest of the execution debtor nowhere appears 
in that book — as where it is merely an interest 
under deed of defeasance executed by a mortgagee, 
who has taken an absolute transfer of land under 
the statute as security? Watson v. Royal 
Permanent Building Society, 14 V.L.R. 288. 
CF. Sander v, Twigg, 18 V L.R. 765 ; 9 A.L.T. 
101, infra sub Sales by Sheriff. 

C. Equitable Mortgage. 

[Q., Act of 1861.] —Deposit of Certificate 
of Title.— The Real Property Act of 1861 does 
not invalidate equitable mortgages by deposit. Re 

WiLDASH AND HUTCHISON, Ex parte MiSEIN, 1 

Q.L.R. (Pt. n.) 47. And see now Act of 1877, 
s. 30. 

[S.A., Act of 1861.]— Deposit of certificate 
of title— Real Property Act, 1861.— An equitable 
mortgage may be created by the deposit of a certi- 
ficate of title under The Real Property Act, 1861. 
In re Nathan, 1 S.A.L.R. 166. (Full Court.) 
BicHARD V. Jones. 1 S.A.L.B. 167. (Full 
Court.) 

[Tas., Act of 1862, s. 93.]— Deposit of certi- 
tificate of title— Priorities. — The deposit of a 
certificate of title creates an equitable mortgage, 
being recognised by s. 93 of The Real Property 
Act of 1862, consequently such mortgage will 
take priority over a subsequent sale of the pro- 
perty by the sheriff. In re Bosquet, 17 S. AL.B. 
173 followed. In re Bradley, December 2, 1889, 
Tas. Dig. col. 106. 

[VicTOBiA, Act of 1866, s. 130.]— Deposit of 
certificate of title. — Land under the Act may 
be equitably mortgaged by deposit of the certifi- 
cate of title, the policy of the Act being to pro- 
tect a transferee whose title is completed by the 
issue of a new certificate of title when it is issued, 
and not before. Section 130 of the Act seems to 
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reoognise by implication such mortgages. London 
Chabtbbed Bank v. Hates, 2 Y.B. (£q.) 104 ; 2 
A.J.B. 60. 

[VicTOBiA, Act op 1866, ss. 106, 132.]— De- 
posit of certificate of title — Issued in error — 
Right of mortgagee to retain title — Summons by 
Registrar to compel mortgagee to deliver up title. — 
A. issued a writ of Ji. fa, against M., the regis- 
tered proprietor of land under two Crown leases, 
and in the copy fi fa. served on the Begistrar 
specified this land as the land sought to be affected. 
Before the expiration of the time allowed by s. 
106 for sale by the sheriff and the registration 
of the transfer (three months), A. served an aZtcM 
writ of fi. fa.t under which the land was sold to 
P., to whom transfers were executed by the 
sheriff. Before the date of the sheriff's sale M. 
had transferred the land to B., a purchaser for 
value. B. obtained certificates, and pledged 
them with S. as security for an advance. S. 
presented his transfers for registration, and on 
application to the Supreme Court the Begistrar 
was ordered to register them. The Begistrar 
then applied for an order directing S. to give up 
the certificates of title held by him. Held, that, 
in the absence of fraud, S. was entitled to retain 
the certificates until the advance was paid off. 
Ex parte Patbbson, 4 A.J.B. 110. (Full Court.) 
See also, Beoistbab of Titles v. Patebson, 2 
App. Gas. 110 infra sub Sales by Shebiff. 

[Victobia, Act OF 1866.]— Deposit of certi- 
ficate of title — Depositor's interest.— k person 
depositing as a security a certificate of title in 
the name of a third party gives to the depositee 
only such right as the depositor has against the 
registered proprietor. Plumpton v, Plumpton, 
11 V.L.B. 733. 

[Victobia, Act of 1890, s. 139.] — Deposit 
of title dteds— Priorities-^ Sale by Sheriff 
— Parol Agreement — Instruments Act^ 1890 

(No. 1103). s. 2^%-— Lodgment of fi. fa J. 

verbally agreed with l^e plaintiff bank 
to lodge as security for an overdraft a lease of 
lands when issued, and gave the plaintiff an order 
on the Lands Department to receive such lease. 
The agreement was made on the 24th April, 
1891. J. was entitled to the lease on 1st April, 

1891. The lease was approved of by the Lands 
Department in December, 1891. The lease was 
executed on the 16th June, 1892, and was for- 
warded by the Lands Department to the Begis- 
trar of Titles on 20th June, 1892, and was en- 
rolled and registered at half -past 9 on 21st June, 
and returned to the Lands Department on the 
morning of the 22nd June, when it was handed to 
the plaintiff by the Lands Department on the 
faith of the order of 24th April, 1891. The 
Lands Department received notice of the order 
on the 7th June, 1892. J. was sued in March, 

1892, and judgment was obtained against him, 
and a writ of fi. fa. was issued, copy of which 
writ, and the necessary statement, were lodged 
with the Begistrar of Titles on the 21st June, 
1892, at half -past 1 p.m. The sheriff sold the 
land comprised in the lease on the 15th July, 
1^92, and the defendant bought the land, and 
applied to have the transfer from the sheriff to 
mm registered. The plaintiffs brought an action 
to restrain the registration, except subject to the 
equitable mortgage created by the agreement and 
the subsequent deposit of the deed. Held, that 
theTerbal agreement, together with the written 



order, did not constitute an equitable morts^age. 
Held, also, that the lodgment of the copy writ of 
H. fa. on 21st June prevented the deposit of the 
deed on the 22nd June with the plaintiff binding 
the land or creating any equity against a pur- 
chaser from the sheriff. To create an equitable 
mortgage there must be either a memorandum in 
writing showing intention to create the same» or 
an actual deposit of title deeds. Colonial Bank 
OF AnsTBALASu V. BiDDELL, 19 V.L.B. 280. Per 
Holroyd J. : An equitable mortgage may be re- 
gistered as an encumbrance. 

[Q., Act of 1861, ss. 77, 79.]— Deposit of 
nomination of trustees. — The deposit of a 
nomination of trustees creates an equitable mort- 
gage. Bubbell v. Hope, B.C.B., 15th August, 
1871. 

[ViCTOBU, Act of 1866.] — Lien on certifi- 
cate of title.— Qu<cr«, whether any right of lien 
can be acquired on a certificate of title? Swan v. 
Seal, 10 V.L.B. (Eq.) 57, 66; 5 A.L.T. 196. 

[Victobia, Act of 1866, s. 106.]— Trusts and 
equities— /S/teri/f' ^^ — Mortgage — Priority. — 
F., the registered proprietor of land, deposited his 
Crown grant with the plaintiff by way of equitable 
mortgage. Shortly afterwards, a creditor obtained 
judgment against F., and duly lodged a copy writ 
of fi. fa. against the land. The plaintiff, ten days ■ 
afterwards, obtained a mortgage under the Act 
from F., and lodged a caveat, and served notice of 
his claim on the sheriff ; but the Begistrar refused 
to register his transfer. In an action between 
the parties : Held, that the defendant had ob- 
tained priority. Patchell r. Maunsbll, 7 V.L.B. 
(Eq.) 6. 

[N.S.W., Act of 1862, ss. 92, 111.]— Unre- 
gistered mortgage — Sale by Sheriff— Caveat — 
Notice.— B., the registered proprietor of two 
allotments of land, deposited the certificates of 
title with a bank to secure advances, and exe- 
cuted a memorandum of mortgage of one o{ the 
allotments, which mortgage was not registered. 
Subsequently, a writ of execution against B. was 
registered, and the sheriff sold to E. all B.'s 
right, title, and interest in the allotments. At 
the time of the registration of the writ no encum- 
brances on the land appeared on the register. E. 
having made application to have the transfer 
from the sheriff to him registered, the bank 
lodged a caveat. E. then moved to have the 
caveat removed from the title. Held, that all that 
E. obtained by his purchase from the sheriff was 
B.'s right, title, and interest, and that the transfer 
not being from a registered proprietor, s. Ill of 
The Real Property Act did not apply. Re 
Elliott, 7 N.S.W.L.B. (L.) 271. (Full Court.) 

[Q., Act of 1861.] — Unregistered instru- 
ment. — An equitable mortgagee in Queensland 
who has not registered his assignment or security 
is in the same position as an equitable mortgagee 
in England who has not completed his security 
by foreclosure. Naumbebg v. Albebtson, Execu- 
tobs of. 3 Q.L.J. 125. 

[ViCTOBU, Act of 1866 (No. 301) s. 106J— Un- 
registered mortgage — Sale by sheriff — Priority, 
— Under s. 106 a purchaser of land at the sheriff's 
sale, under a writ of fi. fa., does not become the 
transferee, nor is he to be deemed the proprietor 
thereof until such transfer is entered by the 
Begistrar in the register book. The sale under 
the writ does not necessarily ezdude the rights 
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of an nnregistered equitable mortgagee whose 
right has aocmed before sendee of a copy of the 
writ of fi, fa, upon the Re^strar. National 
Bank ». Morrow. 13 V.L.R. 2 ; 8 A.L.T. 145. 
(FuU Court.) 

D. Leasbholdb. 

[N.Z., Act or 1870.] — Assignment — Charge 
(m benefit of covenant.—A mortgage of leaseholds 
under The Land Transfer Act, 1870, gives, with- 
out any special assignment, a charge upon the 
benefit of a covenant running with the land con- 
tained in the lease, which the mortgagor cannot 
subsequently defeat. Official Assignee of 
Dunbar v. Deal and Manning, 7 N.Z.L.R. 9. 
(Court of Appeal.) 

[N.Z., Act of 1885, ss. 93 et ieg.]— Lease 
under Crown Lands Act — Right to possession. 
— ^A mortgage under The Land Transfer Act^ 
1885, of a lease under The Land Acty 1885, is not 
a transfer of the possession or occupation of the 
land leased within the meaning of s. 65 of the 
last- mentioned Act. and does not, therefore, 
require the sanction of the Land Board. Sembhy 
that a mortgage under The Land Transfer Act, 
1885, does not of itself confer on the mortgagee a 
right to possession of the land mortgaged. King 
V. Stuart, N.Z.L.B. 5 S.C. 304. 

[N.Z., Act of 1885, s. 113.]— Mortgagee in 
possession — Liability for rent under Land 
Transfer Act, 1885, s. IIS— Undivided share- 
Apportionment. — A mortgagee of leasehold land 
under the provisions of The Land Transfer Acts 
who takes actual physical possession of the land, 
is liable for the whole rent to the same extent as 
the original lessee. Mortgagees of an undivided 
share of the land who take possession are liable 
for a proportionate part only ; their possession 
being referred to the interest mortgaged. 
National Mortgage and Agency Co. of New 
Zealand (Ltd.) v. Mayor &c. op Kaiapoi, 7 N.Z. 
L.B. 231. (Court of Appeal.) 

E. Covenants. 

See also Staples v. Mackay, 11 
N.Z.L.R. 258. G. (2) infra. 

[N.S.W., ^CT of 1862, s, 54, et seq.] — 
Personal promise. — Plaintiff sued upon a 
covenant for repayment of principal and interest 
in what purported to be a memorandum of 
mortgage under the Act. Defendant pleaded 
that it was not a memorandum of mortgage 
under the Act, and that he was not the registered 
proprietor. Held, on demurrer, that, even so, 
defendant still remained liable on his personal 
promise to pay. Mercantile Building Co. v. 
Murphy. 4 W.N. (N.S.W.) 105. (Full Court.) 

[N.Z., Act of 1870.]— Whether benefit of 
covenant charged. — The right to sue on a 
covenant by a lessor to pay, »' at the expiration 
or sooner determination " of the term, lor any 
buildings which the lessee might, during the 
term, erect, is not defeated by re-entry or 
forfeiture before the expiration of the term. The 
benefit of such a covenant runs with the land, 
assigns being named, and the lessee having 
built in order to keep a publican's license in 
force, which he was bound to do by the terms of 
the lease. A mortgage of leaseholds, under The 
Land Transfer Act, 1870, gives, without any 
special assignment, a charge upon the benefit of 
such a covenant contained in the lease, which 



the mortgagor cannot subsequently defeat. 
DuNRAR*8 Official Assignee v. Deal aki> 
Manning, 7 N.Z.L.R. 9. (Full Court.) 

F. Powers and Remedies of Mortgagee. 

1. CertificaU of Title. 

(See also Second Mortgage.) 

[Q., Acts of 1861 and 1877.]— Custody of— 
Second mortgage. —Under The Real Property Acts 
of 1861 and 1877, the mortgagee is not entitled 
to the certificate of title, and the registered 
proprietor can execute a second mortgage, although 
he might not be in possession of the certificate. 
Clarkson v. Mutual Life Association of Aus- 
tralasia, B.C.R., 2nd April, 1879. 

[Victoria, Act of 1890 (No. 1136), ss. 85, 86, 
134.] -Custody of — Default of mortgagor— 
Summons for production of certificate of title to 
purchaser.— k. mortgaged land to B , and by a 
covenant in the mortgage A. provided that B. 
should have the custody of the certificate of title. 
A. transferred the land to C, who applied to B. 
to produce the certificate of title for the purpose 
of having his transfer registered thereon. B. 
refused to produce the document on the ground 
that A., the mortgagor, was in default, and 
quoted the covenant. C. took out a summons, 
under s. 86 of The Transfer of Land Act, 1890, 
calling upon B. to produce the certificate of title. 
Held, that the provisions of s. 134 of The Transfer 
of Land Act, 1890, overrode the covenant in the 
mortgage, and that, in the absence of special 
circumstances, the mortgagee must produce the 
certificate of title. Where there has been default 
by the mortgagor, and, in consequence of that 
default, an immediate sale is contemplated, and 
for the purpose of such sale the control of the 
certificate of title by the mortgagee is necessary, 
the judge will recognise the rights of such 
mortgagee, and will refuse to make an order 
compelfing him to produce the certificate of title 
under s. 89. Re Armitage, Ex parte Andrews. 
17 V.L.R. 77, 12 A.L.T. 164. 

[N.Z.] — Registration of second mortgage 
— Production Fee. — A first mortgagee, on appli- 
cation by a second mortgagee to produce and 
deposit the certificate of title to permit of the 
second mortgage being registered, is entitled to 
charge such fee only as shall recompense him for 
his trouble. If the certificate is already in the 
Registry Office, no such fee is payable, and the 
Registrar is bound to register the second mort- 
gage. In re Wright, 12 N.Z.L.R. 585. 

(2.) Consolidation, 

[N.Z.. Acts of 1870 and 1885.]— No power 
of — Incorporation of rules of society.- There is no 
right of consolidation of mortgages under The 
Land Transfer AcU of 1870 and 1885. A mort- 
gagor covenanted to observe all the rules of a loan 
society : Held, that these rules were not incor- 
porated in the mortgage. WniKiN v. Deans, 
6 N.Z.L.R. 425. 

[Victoria. Act of 1866. ss. 98, 99.]— No 
power of — Method of foreclosure under 
the Victorian statute. — L. was registered 
proprietor of land under the Act, and 
also owner of land not under the Act. Both 
pieces of land were mortgaged to defendant. The 
land under the Act, subject to the mortgage, be- 
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came vested by transfer in plaintiff as registered 
proprietor. Defendant claimed the right of con- 
solidating the two mortgages as against plaintiff. 
Held, that he was not entitled to do so. Greio 
V. Watson. 7 V.L.R. (Eq.) 79; 3 A.L.T. 13. 

(3) Distress, 
[N.Z., Act of 1885, ss. 93, et ««g.]— .Attorn- 
ment clause — Tenancy by estoppel — Distress on 
goods of third person. — A clause in a memo- 
randum of mortgage under The Land Transfer 
Aetf 1886, whereby the mortgagor attorns tenant 
to the mortgagee, creates no tenancy except by 
estoppel, and therefore, as third persons are not 
bound by the estoppel, their goods on the pre- 
mises are not liable for distress for rent due to 
the mortgagee. SemhUt such an attornment 
clause creates a tenancy by estoppel as between 
the mortgagor and mortgagee. Jellicoe t;. 
Wemjnoton Loan Company, N.Z.L.R. 4S.C. 330. 

[Victoria, Act or 1890, ss. 120, 124.]— 
Mortgagor in possession. — " Occupier" 
meaning of, in s, 120. A mortgagee may, under 
8. 120 of the Act of 1890, distrain for arrears of 
interest on the goods and chattels of a mortgagor 
in possession. The word ** occupier,*' in the first 
part of s. 120 is general, and includes a mort- 
gagor in possession, but "occupier** in the 
proyiso to the section includes an occupier 
from whom there is something due to the mort- 
gagor in possession, but not the mortgagor him- 
self. McLbishi?. FoBRBST,21V.L.R. 385. (Full 
CJourt.) 

[N.Z., Act op 1870, s. 62 ; Act op 1886, s. 96 ; 
Act op 1888, s. 7.] — Tenant or occupier— Bank- 
ruptcy — Instrument giving powers conferred by 
Land Transfer Act, 1870, and Amending AcU 
— Whether power conferred by s. 96 of " The 
Land Transfer Act of 1886 '* included,— A mort- 
gagor in possession is not a tenant or occupier 
within the meaning of s. 62 of the Act of 1870. 
Semble, Where a mortgage empowers the mort- 
gagee to exercise ** the powers of sale and all 
other powers conferred on a mortgagee by The 
Land Transfer Act, 1870, or any Act or Acts 
amending the same for default in payment of the 
principal or interest secured by memorandum of 
mortgage," the mortgagee is clothed with the 
right of distraint conferred by s. 96 of The Land 
Transfer Act of 1885. Where the interest of a 
mortgagor in land, and his property in the goods 
thereon, have been assigned by bankrupicy or 
otherwise, such goods are not liable to be dis- 
trained upon under s. 96, unless and until the 
assignee has become the registered transferee of 
the mortgagor. Quiere, whether such goods in 
the possession of the official assignee would be 
liable to distraint even after registration ? In re 
Boss AND McNeil, N.Z.L.R. 6 S.C. 322. rN.B.— 
The mortgagee's right to distrain on goods given 
by s. 96 of the Act of 1886 was taken away by s. 7 
of ITie Amending Act of 1888.] 

[Q., Act op 1861.]— Tenant or occupier— 
Husband living with his wife on land the property 
of the wife— 25 Vic,, No. 14, s, 61.— A husband 
hying with his wife on land the property of the 
wife is not an occupier or tenant of the land 
within the meaning of s. 61 of 26 Vic, No. 14, 
and his goods on the land cannot be levied upon 
in respect of moneys due by the wife under a 
mortgage of the land. Trantweileb v. Federal 
BuiLDiNO, Land and Investment Ck)., Limited, 7 
Q.LJ^. (N.C.) 78 ; see McLeish v, Fobbest, supra. 



[S.A., Act op 1861, s. 67.]— Tenant or 
Occupier. — ^A mortgagor in possession is not a 
tenant or occupier within the meaning of the 
above section. Habt v, Stbatton, 7 S.A.L.R, 84. 
(Full Court.) See vide M'Leibh v. Fobbest, 
supra, 

(4.) Ejectment, 

[Q., Act OP 1861. s. 60.1— The words of the above 
section are general and unrestricted. Oelkebs 
v. Mebby, B.C.R., 13th March. 1872. (Full 
Court.) 

[VicTOBiA.] — County Court— Plaint as by 
mortgagee— Certt/lcafe of title and defeasance — 
Building society. — A County Court plaint in eject- 
ment for land under The Transfer of Land 
Statute, stated the title as of a mortgagee in fee. 
At the hearing the plaintiff put in a deed of 
defeasance, reciting a transfer of even date, and 
a certificate of title of subsequent date. Held, 
that it sufficiently appeared that the plaintiff was 
suing as mortgagee ; that any document which 
showed that the defendant had a general right to 
redeem, should be deemed a mortgage. Delaney 
V, Sandhurst Benepit Building and Investment 
Society, 6 V.L.R. (L.) 189. (Full Court.) 

[S.A., Act op 1861.]- Default by mortgagor. 
— Though a mortgagee has no legal estate under 
The Real Property Act, 1861, yet, where on de- 
fault a transfer to him has been endorsed on the 
mortgagor's certificate of title, the Court will 
accept such an entry as conclusive evidence of 
the mortgagee's title to possession, and will per- 
mit him to maintain ejectment. Jones v. Sellick, 
6 S.A.L.R. 13. (Full Court.) 

[ViCTOBiA, Act op 1866, ss. 84 et seq,, 93.] — 
Demand of possession.— Section 93 of the 
Act confers on a first mortgagee, in addition to 
the rights and powers given to him by ss. 84-91, 
the same rights and remedies to which he would 
have been entitled as owner of the legal estate 
under the old law, coupled only with a right in 
the mortgagor of quiet enjoyment until default. 
Unless this right amounts to a re-demise to the 
mortgagor (which, at least where no time is fixed 
by the mortgagee for payment of the money 
thereby secured, it does not do), the mortgagor is 
only a tenant at sufferance, and may be ejected 
by the mortgagee without any demand having 
been made for payment. If no time is fixed for 
payment the mortgagor has only a right of action 
for breach of his right to quiet enjoyment. 
Semble, per Holroyd J. (dubitante Curia): If a 
time is fixed by the mortgagee for payment of 
the money secured, the right of quiet enjoyment 
given by s. 93 amounts to a re-demise. Commeb- 
ciAL Bank y. Bbbbn, 16 V.L.E. 672; 11 A.L.T. 
92. (Full Court.) 

(TiCTOBiA, Act op 1866, No. 301, s. 49.] — 
Mortgagor tenant of mortgagee— Demand of 
possession — Adverse possession — Tenancy previous 
to mortgage. — The possession of a tenant of a 
mortgagor under a tenancy created prior to the 
mortgage is not adverse to the title of the mort- 
gagee. The tenant is not obliged voluntarily to 
attorn to the mortgagee, and cannot be ejected 
by the latter without a previous demand of pos 
session. The Colonial Bank op Australasia r. 
Rabbaoe, 6 V.L. E. (L.) 462. (Full Court.) 

[Victoria.]— Mortgagor tenant of mort- 
gagee — Notice determining tenancy — Supreme 
Court Rules — 0. III., r, 6. — When a mortgagor 
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has in the mortgage deed attorned as tenant to 
the mortgagee, a specially endorsed writ may he 
issued by the mortgagee for the recovery of the 
land mortgaged, on the due determination of 
such tenancy. [Farrington r. Smithy 20 V.L.R. 
90 ; 1 5 A.L.T. 218 infra followed.] A mortgagee, to 
whom the mortgagor has attorned as tenant, can- 
not proceed to eject a person holding under the 
mortgagor until the mortgagee has duly deter- 
mined Uie tenancy by notice, as provided in the 
instrument of mortgage. Cbosthwaite v, Hop- 
kins, 1 A.L.B. 88. 

[ViCTORU, Act of 1890, s. 124.]--Summary 
ejectment by mortgagee — Rides of the 
Supreme Oourty 1884—0. IIL, r. 6—0. XIV., 
r. 1—Poiition of mortgagor in default— Landlord 
and Tenant — Tenancy of mortgagor— Right of 
re-entry, — The words in s. 124 of The Transfer of 
Land Act, 1890, '* with a right in the mortgagor 
of quiet enjoyment of the mortgaged land until 
default in payment of the principal and interest 
money secured, or some part thereof respec- 
tively,'* are, when a time is fixed by an instru- 
ment of mortgage for payment of the principal, 
to be construed as a redemise to the mortgagor 
for a period terminating at the time fixed, subject 
to the re-entry of the mortgagee in case of 
default. Held, therefore, inasmuch as O. III. r. 
6, allows a writ to be specially endorsed in an 
action by a landlord for recovery of land against 
a tenant whose term has expired or been duly 
determined by notice to quit, that when a mort- 
gagor of land under The Transfer of Land Act 
has covenanted with the mortgagee for payment 
of the principal at a fixed date, and makes 
default, the mortgagee can after that date pro- 
ceed summarily by O. XIV., r. 1 to recover pos- 
session of the land from the mortgagor, although 
the mortgagor has not expressly attorned tenant 
to the mortgagee. Pabrington v. Smith, 20 
V.L.R. 90 ; 16 A.L.T. 218. (Full Court.) 

[VicTORU, Act of 1890, s. 74.]— Unregis- 
tered \tzze— Unpaid vendor in possession by 
agreement. — An agreement according to which 
the vendor remains in possession of land under 
tenancy until the purchase money is paid, creates 
a tenancy within the meaning of s. 74 of The 
Transfer of Land Act, 1890, so that the title of 
the registered proprietor or that of a registered 
mortgagee from him is subject thereto. Com- 
MEBCiAL Bank of Australia, Ltd. v. McGaskill, 
23 V.L.R. 10 ; 18 A.L.T. 248 ; 3 A.L.R. 97. 
(Full Court.) 

5. Fixtures, 

[Victoria, Act of 1866, s. 60.]— Where 
not annexed to land not included in 
the mortgage. — The plaintiffs let certain 
machinery to B. under an agreement whereby 
the machinery was to be paid for by quarterly 
. instalments, and was not to become the property 
of B. until all the instalments had been paid, but 
the same should remain the property of the 
plaintiffs. The machinery was all connected 
and used together. The brick bed of the engine 
and the containing-wall of the boiler were firmly 
embedded in the ground. There would, how- 
ever, have been no difficulty in disconnecting 
either the boiler or the engine from the brick- 
work to which it was fastened without injuring 
the brickwork in any way. The machinery was 
protected by a shed erected only for that purpose, 
and which was of a very flimsy structure. The 



roof of the shed was put on by B. after th^ 
machinery had been placed in position. In the 
course of the work some bricks were built over 
the front of the boiler and a wallplate to support 
the roof was rested upon them. The effect was 
that the boiler could not be removed without 
taking off the roof and displacing some of the 
bricks, or taking out one end of the containing- 
wall and one end of the shed. Held, that the 
machinery had not become part of B.*8 freehold. 
C, who was the defendant in an action brought 
by plaintiffs to recover the machinery, advanced 
money to B. under a mortgage, whereby it was 
provided that the money advanced thereunder 
should be applied in the first place to the pay- 
ment of the balance which might be due from tbe 
mortgagor to any person or persons to whom any 
sums of money were then owing in respect of 
any plant or machinery then upon the ground, or 
other things of a like nature then upon the 
land thereby mortgaged and purchased by the 
mortgagors on credit or time payment, or until 
further payment remaining the property of the 
persons supplying the same upon agreements for 
letting and hiring, and that all plant and 
machinery sunk into or erected on the land 
mortgaged should for the purpose of that security 
be deemed to belong to and form part of the 

Eroperty thereby mortgaged as part of the free- 
old. The defendant C. knew of the existence 
of the letting and hiring agreement between 
plaintiff and B. and knew the nature of such 
agreement, and the defendant's manager was 
furnished by B. with a list of all the persons to 
whom B. was then indebted, including the plain- 
tiffs. The money was duly advanced under the 
mortgage, B. having the full control thereof and 
the defendant not taking.care to see that plaintiffs 
were paid. In an action brought by the plaintiffs 
to recover the machinery and to have it declared 
that the machinery was not included in the mort- 
gage : Held, that s. 60 of The Transfer of Land 
Statute did not bar the plaintiff s claim, and that 
the machinery was not included in the mortgage, 
as it did not form part of the land mortgaged. 
Austral Otis Elevator Co. v. Andrew Kerb and 
Co.,Ltd.,16V.L.R. 744. 

6. Foreclosure, 

[Victoria, Act of 1890.]— Mortgage of land 
under general liw — Land subsequently 
brought under the Act.— Where land not under 
the Act is mortgaged and the land is subsequently 
brought under The Transfer of Land Act, the 
mortgagee cannot obtain a foreclosure under s. 
129 of The Transfer of Land Act, 1890. In re 
Smith, 16 A.L.T. 86. CFull Court.) 

[Victoria, Act of 1890, ss. 114, 116, 129, 
180, 131, 133, 186, 193.]— Mortgagee who 
is executor of mortgagor — Application for 
foreclosure order— Functions of Commissioner of 
Titles — Ground for refusal of order — Trustee 
company.— On an application by a mortgagee to 
the Commissioner of Titles for an order for fore- 
closure, that officer has not only ministerial but 
also judical functions to perform, in the perform- 
ance of which he must be guided by the rules of 
equity, so far as The Transfer of Land Act 
permits. An executor who is also mortgagee of 
land of his testator, which is under The Transfer 
of Land Act, is not entitled to an order for fore- 
closure. This principle applies also to a trustee 
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company to which land of the testator has been 
mortgaged, and which has afterwards been 
appointed to act as executor, but has neglected to 
constitute itself proprietor of the land under s. 
113 of The Transfer of Land' Act. Tbnnant v. 
Trenohabd, L.B. 4 Gh. 537 followed, Ex parte 
Campbell, 9 A.L.T. 183, distinguished. Ex parte 
National Tbustees, Ezecutobs and Aoenot 
Coy. of Austbalia Ltd., 19 A.L.T. 222. (Full 
CJourt.) 

LN.S.W., Act of 1862. ss. 66, 113.]— Proce- 
dure.- A mortgage of land under the Acts 
operates as a security only, not as a transfer, and 
a decree of foreclosure would therefore be inopera- 
tive. The mortgagee must proceed under s. 113 
of the Act. Long v. Town, 10 N.S.W.L.R. (Eq.) 
253. 

[Q.. Act of 1861, «. 57, 60.]— Redemption. 
— The differences between a statutory mortgage 
and an ordinary mortgage, with the remedies in 
Equity, discussed. Tbust and Aoency Co. v, 
Markwell, B.CR. 16th March, 1874. (FuU 
Ck>uTt.) 

Q., Act or 1861, s. 60.] — Registrar — 
Form of order. — On a motion for judgment 
for foreclosure in the case of a mortgage of land 
under the Heal Property Acts, a declaration will 
not be made that, in default of payment within a 
certain time of the amount certified by the Begis- 
trar, the plaintiff is entitled to be registered as 
proprietor of the mortgaged lands. The plaintiff 
should, after the prescribed time, apply to the 
Begistrar for registration, and if registration is 
then refused he has his remedy. Bbitish, (&o., 
Co. V. South Qxteensland Pastobate Co., 6 
Q.L.J. 83. 

[Q.] — Registration in Real Property office 
of mortgagee's title after foreclosure decree 
— Vesting order, — A judgment for foreclosure of 
land subject to the Iteal Property Acts does not 
authorise the Begistrar of Titles to register the 
mortgagee as owner of an estate in fee of the 
mortgaged land without a vesting order or a 
transfer from the mortgagor. Wilson v. Bbown, 
7 Q.L. J. 16. 

[N.S.W., Beal Pboperty Act, ss. 40, 114.] 
— Re-opening of foreclosure.— Where the 
formalities prescribed by The Real Property 
Act for tne foreclosure of a mortgage 
under the Act have been complied with, and 
there has been no fraud, the Court has no power 
to re-open the foreclosure. Campbell v. 
Bank of New South Wales, 16N.S.W.L.B. (Eq.) 
286. (PuU Court.) 

7. Mortgagee in possession, 

[Victobu, Act of 1890, s. 122.] —Attornment 
clause — Two mortgages — Second mortgagee in 
possession — Liability to first mortgagee, — The 
plaintiffs were registered proprietors of a first 
mortgage, bearing date March. 1892, with powers 
of dale, of entering into possession, and of leas- 
ing on failure of the mortgagor to perform the 
covenants of the mortgage. The mortgage con- 
tained a clause by which the mortgagor attorned 
tenant from year to year to the plaintiffs and 
agreed to pay rent in ueu of interest. On April 
29, 1892, tiie mortgagor gave a second mortgage 
to the defendants ; about March, 1894, the de- 
fendant went into possession of the mortgaged 
property, and up to September 4, 1896, paid the 



plaintiffs interest and rent payable under the 
mortgage. The defendant retained possession 
after that date till December 4th, 1896, but re- 
fused to pay any more rent or interest. Held, 
that the defendants were not liable to pay rent 
to the plaintiffs, as they were not in possession 
as tenants to the plaintiffs, but as mortgagees 
in possession when the amount sued for as rent 
became due. Section 122 of The Transfer of Land 
Act did not apply. Gbey v. New Zealand Loan, 
MoBTOAQE AND AoENCT Co., 3 A.L.B. (C.N.) 38. 

[Q., Act of 1861, s. 60.]— Effect of being 
in possession.— A mortgagee who obtains 
possession under s. 60 is still only a mortgagee 
in possession. Oelkebs t;. Mbbby, B.C.R., 6th 
March, 1872. 

8. Power of sale 

[VicTOBiA, Act of 1890, ss. 114 et «eg.] — 
Breach of covenant— ParticwZar covenant to he 
specified.— The Transfer of Land Act, 1890 (No. 
1149) requires the mortgagee who claims to be 
entitled to exercise his power of sale for non- 
performance of a particular covenant alleged to 
have been broken, to specify the particular 
covenant alleged to have been broken. It is not 
sufficient that he should call upon the mortgagor 
to perform ** all the covenants," or ** the coven- 
ants " generally. Staoeyi?. Hansen, 20 Y.L.B. 
661. 

[Victobu, Act of 1866, s. 85.1- Combining 
land under Act with land not under 
Act— Mortgage to a Building Society, — 
A. mortgaged to a building society lands under 
The Transfer of Land Statute, and also lands not 
imder the Act. On default the several pieces of 
land belonging to the mortgagor were sold in one 
lot and for one price. Held, that there being a 
great difference in the manner of disposing of 
the proceeds of land mortgaged under the Act, 
and land not under the Act, and the Act contain- 
ing special clauses as to payment of the purchase- 
money and as to title, it was improper to com- 
bine the several pieces of land in one sale. 
Quare, whether the protection given by s. 85 to 
a purchaser from a mortgagee extends to a 
person having only a contract of purchase 
(M'Donald V, Bowe, infra, doubted). Boss 
V, Victoeun Pebmanemt Building Society. 8 
V.L.B. (Eq.) 254; 4 A.L.T. 17. 

[Victobia, Act of 1866, ss. 42, 84, 86].— 
Demand and notice of sale given prior to 
registTSition,— Effect of registration, — ^Instru- 
ments executed in the form provided by TJie 
Transfer of Land Statute (No. 801) are not, pre- 
vious to registration, void of all effect except as 
to conveying, passing, or conferring estates or 
interests and rights in land. They may, before 
registration, have effect as contracts between the 
parties to them, or operate as securities springing 
from the contract from the date of signing ; and 
acts done by the parties under and in accordance 
with the contracts before registration may, as 
between the parties, be valid and effectual. A 
mortgage in the form provided by The Transfer 
of Land Statute (No. 301) contained a covenant 
that in case default should be made in payment 
of any of the moneys expressed or intended to be 
thereby secured, and such default should be con- 
tinued for the space of three days, then all the 
moneys intended to be thereby secured should 
immediately become payable and recoverable, and 
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it should be lawful for the mortgagee to serve on 
the mortgagor the notice mentioned in s. 84. of 
the Act ; and on sach default in payment con- 
tinuing for the further space of three days after 
the service of such notice, it should be lawful for 
the mortgagee to exercise the power of sale 
mentioned in s. 85 of the Act. The mortgage 
was not registered for some time after its execu- 
tion, and in the meantime default in pavment 
was made and continued, and a demand of pay- 
ment and notice of intention to exercise the 
power of sale were given. Held, that the demand 
of payment and notice of sale before registration 
of the mortgage were valid and effectual to 
authorise a sale after registration under s. 85. 
The word " secured " in s. 84 of The Transfer of 
Land Statute (No. 801) refers both to the securitv 
created by the covenant to pay the principal* and 
interest contained in a mortgage deed and in 
force between the parties before its registration, 
and also to the security in respect of the ]and 
itself, which comes into existence only when the 
deed is registered. Mathieson v. Mercantile, 
Finance, and Agency Company, Ltd., 17 V.L.R. 
271, 12 A.L.T. 220. (Full CJourt.) Overruling 
decision of Webb J., 11 A.L.T. 164 supra, 

[N.S.W., AcTT OP 1862, s. 66.]— Notice— 
Tender of amount due — Claim of excessive amount 
— Dispensation of tender.— The defendant bank, 
being mortgagees, demanded under s. 66 of The 
Real Property Act from the plaintiff, the mort- 
gagor, the sum of £20,029 8s. 3d. as being due 
under the mortgage. Plaintiff acknowledged 
receipt of notice, but denied indebtedness to a 
greater extent than £4500. The defendants 
exercised their power of sale, for which plaintiff 
sued them and recovered £30iX) damages. Held, 
on the facts of the case (affirming N.S. W. Supreme 
Court), that there had been no dispensation by 
the defendants with a tender by the plaintiff of 
the amount actually due, assuming that the 
amount claimed was excessive, held also, that 
a demand of more than was due did not vitiate 
the notice under s. 66, or excuse a mortgagor 
from the necessity of tendering. A demand by 
a mortgagee of too large an amount, unless it be 
so much and so made as to amount to an 
announcement that it will be useless to tender 
any smaller amount, will not be a dispensation 
with tender by the mortgagor of the proper sum. 
Held also (reversing the decision of the Supreme 
Court), that if there had been a dispensation of 
tender, the plaintiff could in the present case 
have recovered no damages, as he had by agree- 
ment with the mortgagees (which was not 
pleaded) parted with his equity of redemption. 
Campbell v. Commercial Banking Co. of Sydney, 
(P.C.) 2 N.S.W.L.R. 375; 2 N.S.W.L.R. 389. 
(Full Court.) 

[N.Z., Act of 1870, s. 69.]— Notice dis- 
pensed with by agreement — Agreement to 
lease by mortgagee with a compulsory purchasing 
clause— Notice. — A stipulation in a mortgage 
that upon default a mortgagee may sell at once, 
without giving any notice or waiting any further 
period whatever, gives the mortgagee the right to 
sell without giving any notice to the mortgagor, 
notwithstanding the provisions as to notice con- 
tained in s. 69 of The Transfer of Land Act, 
1870. An agreement to lease by the mortga.gee, 
with a compulsory purchasing clause withm a 
given time, is a valid exercise of such power of 



sale, and the mortgagor will not be entitled to 
the enhanced value (if any) of the land between 
the time of the execution of the lease and the 
payment of the purchase -money. All he can 
claim is to be credited with the amount of the 
purchase-money as from the date of the execu- 
tion of the agreement. Public Tbubtee v, 
MoBBisoN, 12 N.Z.L.B. 423. 

[Victoria, Act of 1866, ss. 84, 86.]— Notice 
of sale — Form of^Notice given by unregistered 
letter sufficient — Notice defective through un- 
certainty of its terms—Protection of innocent 
purchaser at sale after such notice by mortgagor. — 
This was a suit claiming an injunction against 
the mortgagees to prevent them selling mortgaged 
land, and against a purchaser of part of the land 
to prevent him registering a transfer. The mort- 
gage provided for giving notice of sale in 
case default in payment continued for seven 
days after service of notice. Interest being in 
arrear, notice was sent by letter (not registered, 
as required by s. 84) to the effect that the land 
would be sold, "unless the money due under the 
mortgage be forthwith paid.'' Part of the land 
had been sold, and the defendants were proceeding 
to sell the rest. Held, upon motion in the suit, 
that as the unregistered lettter had reached 
plaintiff, the notice contained in it was sufficient 
in point of form ; but the notice was defective (1) 
Because it did not show whether the mortgagees 
demanded payment of both principal and interest 
only; (2) Because it required payment *' forth- 
with," and not within seven days after giving the 
notice. An injunction was therefore granted 
against the mortgagees until they had given the 
required notice, but refused as against the 
purchaser, he being a purchaser for value without 
notice of any defect in the sale protected by the 
last clause of s. 86, which extends to protect con- 
tracts as well as transfers registered under the 
Act where contractors knew nothing at the time 
of sale to impugn its validity. Held further (at 
the hearing)^ that the plaintiff was entitled at his 
option to charge the defendant mortgagees with 
the value of the land at the time of the sale or at 
the time of the decree. McDonald r. Bowe, 3 
A.L.J. 90; 4 A.J.B. 134. Sed vide Boss v. 
Victoria Permanent BuiLDiNa Society, supra, 

fS.A., Act of 1861, s. 62.]— No notice of sale 
under mortgage — Bon& fide purchaser pro- 
tected.— K mortgage of land under The Real 
Property Act, 1861, provided that it should be 
lawful for the mortgagee to sell the mortgaged 
land on default without serving the mortgagor 
with any written demand for payment. A subse- 
quent clause provided that '*all notices whidi 
by virtue of The Real Property Act, 1861, whether 
in respect of the payment of any money or other- 
wise, would require to be served by the said 
mortgagee on me at my last known or usual 
place of abode in the province, shall be deemed 
to be duly served by sending to me through the 
post office, a letter addressed to me at Mount 
Gambler." The land having been sold without 
the notice provided by s. 62 of The Real Property 
Act, 1861, on bill filed by the mortgagor praying 
that the sale and transfer might be set aside, or 
for damages : Held, that the mortgage did not 
dispense with the necessity of giving the notices 
required by The Real Property Act, but only with 
the mode of giving them therein provided, and 
that the sale was therefore improper, but tiiatthe 
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transferee was protected by The Real Property 
Act as a bond fide purchaser. That the bill show- 
ing no claim to equitable relief irrespective of the 
question of damages, the Court of Equity would 
not entertain that question. Van Damme v. 
Bloxam, 9 S.A.L.R. 27. 

[VicTORU, Act op 1866, ss. 84, 85.]— Notice 
of sale — Default in payment — Payment by 
mistake, — Plaintiff, in December, 1887, mort- 
gaged land under the Act to the defendant com- 
pany to secure a sum of £2,000, payable in 
December, 1889, interest payable quarterly at 
12j^ per cent, per annum, or 10 per cent, if punc- 
tually paid. After the end of the third quarter 
(i.e., on 3rd October, 1888), plaintiff, who had 
previously been in default, paid off the mortgage 
and all moneys owing to date. The defendant 
company accepted this money, and further 
charged plaintiff 5 per cent, per annum on the 
capital sum for the remaining 15 months which 
had still to run out of the two years. Plaintiff 
paid this sum (£125), but afterwards discovered 
that defendants had, before the settlement of the 
mortgage by plaintiff, served a notice under s. 84 
of Act No. 301 requiring payment of " the money 
owing " on the mortgage. Plaintiff, on hearing 
of the service of this notice, contended that the 
£125 had been paid by mistake, and sued to re- 
cover it. Held, affirming the decision of the 
Primary Judge, that plaintiff was entitled to re- 
cover the sum sued for. The giving of a notice 
by the mortgagee under s. 84, demanding from 
the mortgagor payment of the *' money owing " 
on a mortgage, entitles the mortgagor to pay off, 
within the time limited by the notice, both prin- 
cipal and interest of the mortgage, although the 
period fixed by the mortgage for the payment of 
the principal may not have arrived. Before the 
date fixed for payment of the principal sum 
under a mortgage, the tender of the mortgagor 
of the interest fixed within the period limited by 
a notice imder s. 84 will prevent the mortgagee 
from exercising his powers of sale under s. 85. 
Where a mortgage contains a covenant for pay- 
ment at a date which has not arrived, and for 
payment of interest in the meantime, and where 
the mortgagor, after default and notice under s. 
84, pays off principal and interest before such 
date, the mortgagee is entitled to payment of in- 
terest only up to the date at which the principal 
money comes into his hands. The mortgagee, 
by giving a notice under s. 84, enabling him to 
sell and raise the principal at any time, intimates 
to the mortgagor his readiness to receive his 
principal at any time. Ewabt v. General, 
Finance, <feo., Society op Australasia, 15 V.L.R. 
625; 11 A.L.T. 97. 

[Victoria, Act op 1866, ss. 84, 106.]— Notice 
— Registered proprietor dead — Reason- 
able means to obtain adequate price. — A notice 
under s. 84 can be served by sending the same 
through the post-office by a registered letter ad- 
dressed to the registered proprietor at the address 
appearing in the Begister Book, although that 
proprietor be dead. Mortgagees exercising a 
power of sale are bound to take reasonable means 
to obtain an adequate price for the land sold ; 
they are not, however, responsible if, after taking 
all reasonable means, an inadequate price is ob- 
tained. GxTNN V. Land Mortgage Bank op Vic- 
TOBiA, 12 A.L.T. 49. 

[Q., Act op 1861, 25 Vic. No. 14, s. 57.]- 
Other remedies not barred by exercise of 



power of sale.— The exercise by a mortgagee of 
his power of sale under s. 57 of the Act of 1861 
is not a bar to the exercise of his other remedies 
against his mortgagor. Trust and Agency Co. 
V, Markwell, B.O.B., 16th March, 1874. (Full 
Court.) 

[N.S. W., Act op 1862. ss. 65, 57.]— Proof of 
default — Registration of transfer executed by 
mortgagee.— The 55th section of The Real Pro- 
perty Act of 1862 provides that in case default be 
made in payment of the principal or interest on a 
mortgage registered imder the Act, and such de- 
fault be continued for one month, the mortgagee 
may give the mortgagor a written notice to pay 
the money due. Section 56 enacts that if such de- 
fault in payment be continued for the further 
space of one month the mortgagee may sell the 
land. And by s. 57 it is provided that *' upon 
proof to his satisfaction by statutory declaration 
that such default has been made and continues 
aforesaid, the Begistrar-General shall register 
any memorandum or instrument of transfer exe- 
cuted by a mortgagee," <fec. Held (Stephen C.J. 
diss ), that under s. 57 the Begistrar is entitled 
to require proof of the default having continued 
up to the time of sale. Ex parte Hassall, 10 
S.C.B. 292. 

[ViCTORU, Act op 1866, s 85.]— Refusal of 
Court to restrain power of sale where inte- 
rest in arrear. — Plaintiff mortgaged land under 
the Act to defendant. Plaintiff was in arrear in 
payment of interest, and defendant— the princi- 
pal not yet being due — served him with a writ in 
ejectment, and also advertised the land for sale. 
Upon motion for an injunction to restrain the 
sale : Held, that the Court would not interfere 
with the exercise of the power of sale by the 
mortgagee even where the principal was not yet 
due, unless an offer of both interest due and of 
the principal were made to him, and this not 
having been done the motion was refused. 
Hervey v. Inglis, 5 W.W. and a'B. (Eq.) 125. 

[Victoria, Act op 1890, s. 116.]— Validity of 
sale — Joint and several covenants by mortgagors 
— Transfer of mortgage to two of mortgagors — 
Validity of sale.— P., T., C, and K. were the 
registered proprietors of certain land mortgaged 
to a bank. The mortgage contained a joint and 
several covenant. P. mortgaged inter alia his 
interest in the land to T. and C, and subse- 
quently assigned his estate to the plaintiff for the 
benefit of his creditors, and executed a transfer 
of his interest to the plaintiff. T. and C. then 
paid the bank the amount due under the mort- 
gage and received a transfer of the mortgage. 
T. and C. caused notice to be served on them- 
selves and E. and the plaintiff, calling upon them 
to pay to T. and C. all moneys due under the 
mortgage, and, purporting to exercise the statu- 
tory power of sale, sold the land to K. Held, 
that transferees of the mortgage had acquired the 
rights of the original mortgagee, including the 
power of sale given on default within the mean- 
ing of s. 116 of the Act, and that no moneys 
having been paid in compliance with the notice, 
such a default had occurred, and that the sale 
was valid as against the plaintiff. Stevenson 
V.Byrne, 19 A.L.T. 47; 3 A.L.B. 250. (Full 
Court.) 

[Victoria, Act op 1866, ss. 42, 87.]— When 
legal estate passes— Where the mortgagor is a 
registered owner of leasehold estate under The 
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Trarufer of Land Statute^ b. 15, and a mortgage 
is made and registered under s. 88 and the foUow- 
ing sections, the only ways in which the mort- 
gagee can extinguish the rights of the mortgagor 
are by foreclosure under s. 2 of the Act of 1 867 
(substituted for s. 88 of the Act of 1866) or by 
sale under ss. 84 et seq, of the Act of 1866; 
and whether a sale of such leasehold estate is 
made under the statutory power of sale or as 
absolute owner, no interest therein passes to the 
purchaser until registration. National Bank v. 
United Hand-in-Hand, Ac. , Co., 4 A pp. Cas. 891. 

(9) Miscellaneous, 
[Q. ,AcTS OF 1861 AND1877.]— Further advances 
— Caveat — A caveat does not affect dealings with 
property outside the Real Property Office. A 
registered mortgagee without notice of any con- 
flicting rights may make further advances under 
a mortgage covering further advances, without 

Previously searching the register. Queensland 
'rustees Ltd. v. Beoistrar of Titles, 5 Q.L.J. 
46. 

[N.S.W., Act of 1862, ss. 68, 69.]— Lease by 
mortgagor after mortgage— iVoo/ of default — 
Powers of mortgagee, — A., the registered pro- 
prietor of land under The Real Property Act, 
mortgaged same to plaintiff and afterwards gave 
a lease to defendant ; rent payable quarterly on 
Ist October, (fee. On 2nd September, A. assigned 
his estate to trustees for creditors. On 14th 
September, plaintiff and one of the trustees went 
together to the defendant and told him to pay 
rent to the plaintiff. Held, that under these 
circumstances the plaintiff need not in an action 
for use and occupation give formal proof of 
default on the part of A. Quare, whether the 
tenant can set up '*no default" as a defence? 
Sernhht that ss. 68 and 69 must be read together 
as one clause. Bank of New South Wales v. 
Palmer, 2 N.S.W.L.R. 126. 

[Q. Act of 1861, s. 60.] — Merchant Ship ing 
Act, 1864 (17 and 18 Fie, c. 104)— Rights and 
remedies of mortgagee under The Real Property 
AcU—see Duncan v. Wood, 1 Q.L.R. (Pt. I.) 49. 

G. Powers and Bights of Mortoaoor. 

(1) Legal Proceedings, 

[ViCTORU, Act of 1866, s. 94.]— Action by 
mortgagor— Consent of mortgagee. — In an action 
of ejectment in the County Ck)urt by a mortgagor, 
an objection that no consent of the plaintiff's 
mortgagee to the bringing of the action, as 
required by the above section, has been stated 
or proved, may be cured by amendment ; and 
therefore if not made at the hearing cannot be 
entertained on appeal. A mortgagor in posses- 
sion after default is a tenant at sufferance, whose 
tenure is determined by a sale by the mortgagee. 
Griffin v. Dunn, 4 V.L.R. (L.) 419. (Full 
Court.) 

[Victoria, Act of 1890, ss. 124, 126, 131.] — 
Action by mortgagor before registration 
of discharge - Consent of mortgagee to sue. — 
A mortgagor of land under The Tranfer 
of Land Act, 1890, who has paid off the money 
due under the mortgage, and who has lodged the 
discharge for registration but has not obtained 
registration thereof, is bound by s. 125 of the 
Act to obtain the written consent of the mort- 
gagee before be can commence an action in his 



own name in respect of which the mortgagee 
might have sued. Taylor v. Wolfe and Co., 
18 V.L.R. 727. (Full Court.) 

[Victoria, Act of 1890, s. 126.]— Action by 
mortgagor and licensee in joint possession 
-^Trespass-^ Right of mortgagor to bring action 
jor injury to possessory rights without written con- 
sent of mortgagee. — A mortgagor in possession of 
land granted grazing rights over the land to a 
licensee. The defendant trespassed on the land 
and injured the fences on it, the grass, and the 
soil. Held, that the mortgagor and the licensee 
could bring a joint action for damages for injury 
to their possessory rights without obtaining the 
written consent of the mortgagee, as required by 
s. 106 of The Transfer of Land Act, 1890. Bxtr- 
wooD Land Co., Ac, and Knox v, Tuttle, 21 
V.L.R. 881. (Full Court ) 

[Victoria, Act of 1866, ss. 93, 94 ]— Action 
by mortgagor for use and occupation. — The 
powers conferred by s. 93 of the Act upon the 
mortgagee do not prevent the mortgagor from 
maintaining an action for use and occupation 
before the mortgagee enters into possession. F. 
was registered proprietor of land under the Act, 
which he mortgaged to a bank. He afterwards 
transferred the land, subject to the mortgage, to 
the plaintiff. A former proprietor of the land 
had executed a deed of assignment, including the 
land, and the trustees under the deed had let the 
defendant into possession under a verbal agree- 
ment. The action was for use and occupation, 
and there was evidence that defendant had re- 
cognised plaintiff s title. Held, that such re- 
cognition was sufficient to sustain the action, and 
that no consent in writing by the mortgagee 
under s. 94 was necessary, as the defendant, 
having previously recognised plaintiff's title as 
transferee from the mortgagor and the mortgagee 
himself, could not bring the action. LoucH v. 
Ball, 6 V.L.R. (L.) 157; 1 A.L.T. 10. 

[Victoria, Act of 1866, s. 116] -Capacity 
ot mortgagor to lodge a caveat. — An owner 
of land subject to a mortgage is a person entitled 
to lodge a caveat against dealings by the registered 
mortgagee. Davies v, Herbert, 11 V.L.R. 386, 
6 A.L.T. 19. 

2. Release or Discharge. 

[N.Z.]— Refusal to execute release — Mort- 
gage — Lease — Brewer^s covenant — Whether 
binding after payment — Construction — Validity 
— Land' transfer Act — Mortgagee — Costs. — M., 
a publican, purchased from S., a brewer, the 
lease of a hotel, and gave him a mortgage of the 
lease to secure the purchase money. The title 
was under The Land Transfer Act. The mort- 
gage contained a covenant by M. that he would, 
"at all times during the continuance of the 
term of years granted by the said memorandum 
of lease," purchase from S. all colonial ale and 
stout, (fee, " at any time during the said term of 
years," used or consumed or sold upon the 
demised premises. Held, that this covenant 
ceased to be binding on payment of all moneys 
secured by the mortgage, notwithstanding that 
the term of the lease had not yet come to an 
end. Quaere, whether such a covenant, inserted 
in a mortgage, is not altogether void as purport- 
ing to give the mortgagee a collateral advantage 
in addition to interest for his money, and t^iding 
to clog the equity of redemption ? Per Richmond 
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J.: The District Land Registrar ought to refuse 
to register as a mortgage an instrument contain- 
ing such a provision. The mortgagee, on 
payment of his principal and interest, having 
refused to execute a discharge of the mortgage, 
except with a reservation as to the covenant to 
deal, was ordered to pay to the mortgagor the 
costs of a suit to compel him to execute an 
unqualified discharge. Staples v. Mackay, 11 
N.Z.L.R. 258. 

[Victoria, Act op 1866, ss. 38, 60, 129 (3).]— 
Trust— Duty of Registrar. —WheTe the discharge 
of a mortgage of which the mortgagees are trus- 
tees is presented for registration by a registered 
proprietor, the Registrar is not at liberty to refuse 
to register such discharge on the ground that it 
was not shown to his satisfaction that the dealing 
was authorised by the trust. Ex parte Campbell, 
9 A.L.T. 183. 

3. Right to Redeem^ 
(See Foreclosure (F, 6), supra.) 

4. Vesting Order. 
{See also Foreclosure, F. 6, supra.) 
[Q., Act of 1861, ss. 26. 43 ; Act op 1877. ss. 
48, 49, 61.]— Where mortgagee has ceased 
to exist— InUrest— Security— SI Vic., No. 19, «. 
I. — The word ** interest" in the interpretation 
clause of The Trustees and Incapacitated Persons 
Act of 1867 (31 Tie, No. 19), s. 1, is of general 
application, and not limited to an ** interest in 
land " as distinguishable from a security upon 
lands under The Real Property AcU. Land had 
been mortgaged to a building society ; the mort- 
gage had been paid off ; the building society had 
ceased to exist, and no trace of a release could be 
found. An order was made vesting in the peti- 
tioner (the original mortgagor) the interest of the 
society in the mortgage. In re Cain, 6 Q.L.J. 93. 

H. Practice. 
{See Foreclosure.) 

J. Rbgistbation. 
(See Foreclosure.) 

K. Second Mortgage. 
[See also Powers and Remedies op Mortgagee.) 
[Victoria, Act op 1890, ss. 144, 146, 163.]— 
Caveat — Transfer of land to first mortgagee 
— Mortgage still on register — Caveat by 
second mortgagee— Fann of caveat.— The first 
mortgagee of land, which was also subject to a 
second mortgage, obtained a judgment against 
the mortgagor for overdue interest. Under this 
judgment, a sale of the land was held by the 
sheriff, at . which a clerk of the first mortgagee 
bought, and subsequently transferred the land to 
the first mortgagee. According to the certificate 
of title of the land which was then issued to the 
first mortgagee, the land was subject to the two 
original mortgages. Some years afterwards, the 
second mortgagee lodged a caveat, by virtue of 
his mortgage (describing it) forbidding any 
dealing with the land. On a summons calUng 
on the caveator to show cause why the caveat 
should not be removed : Held, that the caveat 
should be altered so as to forbid dealing with the 
land until notice had* been given to the second 



mortgagee. Held further by Holroyd and Hood 
J J. (A'Beckett J. dissenting) that the caveat should 
be further altered so as to state the nature of the 
title under which the second mortgagee claimed — 
i.e. , whether he claimed as the only mortgagee, 
or as second mortgagee. In re Victorian Farmers 
Loan and Agency Company, Limited, 22 V.L.R. 
629, 18 A.L.T. 204, H A.L.R. 47. 

L. Transper op Mortgaged Land. 

[S.A., Act op 1861 ; Act op 1878.]— Extension 
to transferee of time for repayment — Payment 
of interest by transferee — His liability. — P.D., to 
secure the repayment of a sum of money lent to 
himself by the plaintiff, executed a memorandum 
of mortgage of certain sections of land to the 
plaintiff, and subsequently transferred the same 
sections to the defendant, subject to the mortgage. 
After the transfer to the defendant, P.D. was 
adjudicated insolvent. On the principal moneys 
and interest secured by the mortgage becoming 
due, the plaintiff, at the defendant's request, 
agreed to extend the time for the repayment of 
the principal sum in consideration of the pay- 
ment of a higher rate of interest. A document 
to that effect was accordingly signed by the 
plaintiff and the defendant, and the defendant 
paid interest at the increased rate. The extended 
term having expired, held, that the defendant 
was directly liable to the plaintiff, notwith- 
standing that the transfer and the subsequent 
extension had not been executed in accordance 
with the requirements of The Real Property Act 
of 1861. Butters v. Blacklbr, 21 S.A.L.R. 37. 

[Q., Act of 1861, s. 68.] — Implied covenant 
to indemnify tTsmsferoT-^Right to prove in 
insolvency in respect of covenant to indemnify 

— Measure of extent of proof 38 Vic., No. 

5, s. 140.— W., the registered proprietor 
of land under the Real Property Acts, 
mortgaged it for £13,000 to an assurance 
society, and afterwards transferred it to a joint 
stock company, subject to the mortgage. W. 
became insolvent, and the society proved in his 
estate for the amount due under the mortgage, 
but no dividend was paid in respect of their 
proof. Subsequently, the company to whom the 
land had been transferred went into liquidation, 
and W.'s trustee sought to prove in the liqui- 
dation for the full amount due under the 
mortgage from W. to the society in respect of 
which, under s. 88 of The Real Property Act of 
1861, the company had covenanted to indemnify 
W. There were no assets in W.'s estate avail- 
able for the payment of a dividend. Held, that 
W.'s trustee was not entitled to prove for the 
amount of the mortgage debt; that the only 
right of proof was under s. 140 of The Insolvency 
Act for a contingent liability, which, as it arose 
from a covenant for indemnity only, could not 
exceed the actual loss to which, on a balance of 
accounts between W. and the company, he or 
his estate was liable. Re Alfred Shaw & Go. 
Ltd., Ex parte Murphy, 8 Q.L.J. 70. 

[Q., Act OF 1860, 26 Vic, No. 14, s. 68.]-— 
Indemnity. — The covenant mentioned in s. 68 is 
with the transferor. Federal Building Society 
V. Whalley, 2nd Dec, 1891, Harding J. ; cited 
in WiLLCOOKS V. Prentice, B.CR, 27th July, 
1893. ■ 



Digitized by 



Google 



159 



MORTGAGE— NEGLIGENCE— OCCUPATION. 



160 



[Q., Act of 1861, 25 Vic, No. 14, s. 68.] — 
Indemnity — LaTid subject to mortgage — Form of 
jtLdgm^nt, — The purchaser of land, subject to a 
bill of mortgage, registered under The Real Pro- 
perty Actt is by s. 68 under an implied covenant 
to indemnify the mortgagor against claims for 
interest by the mortgagee, and a declaration for 
indemnity, and an order for payments of the 
amount claimed, may be made against the trans- 
feree, although no money has been paid by the 
mortgagor, or by another person jointly and 
severally liable under the mortgage. Form of 
judgment in such case. Stanley v. Wiseman, 6 
Q.L.J. 84. 

[Victoria, Aotop 1866, ss. 90, 110.]— Liability 
of transferee— Of land subject to mortgage on 
covenants in mortgage. — These sections do not 
create a new liability, bnt merely make the 
transferee liable to covenants running with the 
land. On the covenant to pay the mortgage 
debt he is not liable to pay the mortgagee, but 
merely liable to indemnify the mortgagor against 
the claim of the mortgagee. Australian Deposit 
Bank v. Lord, 2 V.L.R. (L.) 31. 

[N.Z., \CT0P 1885, ss. 88, 114. 175.]-Pro- 
duction of certificate — Implied contract — Sale 
under mortgage — Failure of consideration — ^R. 
purchased from C. land under The Land Tranfer 
Act, 1885, subject to a mortgage to H., which 
contained an express provision to the same effect 
as s. 114 of the Act, that the certificate was to 
remain in the possession of the mortgagee so 
long as any principal or interest remained un- 
' paid, held, that there was no implied contract 
on the part of the vendor to produce or to pro- 
cure the production of the certificate of title in 
order to enable the transfer to the purchaser to 
be registered. It is the business of the pur- 
chaser of land under The Land Transfer Act to 
take his transfer to the Begistry Office, and to 
procure himself to be registered as proprietor. 
C. and another having, at the request of H. , paid 
to him the amount of the principal before due 
date, and having afterwards taken a transfer of 
the mortgage to themselves, and having subse- 
quently sold under the mortgage through the 
Registrar of the Supreme Court, and bought in 
themselves, B. brought an action to recover from 
C. the purchase money paid by him for the 
equity of redemption, either as damages for 
breach of contract or as upon a failure of con- 
sideration, alleging conduct on the part of C. 
which prevented him (B.) from redeeming. Held, 
that B. had no cause of action. Common v. Bees, 
9 N.Z.L.R. 566. (Court of Appeal) 

MORTGAGEE. 

Right off to bring land under Act 
See Bringing Land undeb Act. 

MORTGAGOR. 

Caveat by 

See Caveat against Dealings. 

NATIVE LAND COURT. 

Invalid proceedings in, prior to bring- 
ing land under Act 

See Certificate op Title — (Bj 

Conclusive Effect, 



NEGLIGENCE. 

Of solicitor in not filing case on trial 
of issues 

See Bringing Land under Act — C, 

In re Jones, 2 W.N. (N.S.W.) 74, 84. 
On part of trustee 

See Trusts and Equities — Notice, 

In not registering transfer 

See Trusts and Equities — Prior- 
ities, 

Of Registrar's Office 
See Remedies for Deprivation — 
Assurance fund. 

In survey 

See Boundaries. 

Abcharo v. Ellbrekb, 10 A.L.T. 
196. 

NOMINATION OF TRUSTEES. 

See Trusts and Equities 

Deposit of 

See Mortgage — Equitablemortgage. 

NONSUIT. 

[Victoria, Aut op 1866, s. 169.] — The 
registered proprietor will be nonsuited in an 
action of ejectment if he produces evidence 
showing that his certificate of title was impro- 
perly obtained. Milleb v. Moresby, 2 V.B. 
(L.) 193 ; 2 A.J.B. 116. (FuU Court.) 

NOTICE. 

To Registrar of enforceable rights 
See Registrar, Duties of. 

Register to be notice 

See Remedies for Deprivation — 
Assurance Fund, 

Of fraud 
See Fraud 

Of existing trusts or interests 

See Trusts and Equities — Notice, 

Of sale by slieriff of equity of redemp- 
tion 

See Sales by Sheriff. 

To determine tenancy 

See Mortgage — Ejectment, 

Purchaser obtaining registration of 
transfer aftei* notice of prior unregis- 
tered transfer 

See Trusts and Equities — Prior* 

ities, 

OCCUPATION. 

As evidence of disputed boundaries. 
See Boundaries. 
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OCCUPIER. 

See Mortgage — Powers and rente- 
dies of mortgagee, 

OFFICIAL SIGNATURE. 

Proof of 

See Evidence. 

ONUS PROBANDI. 

See EvTOENCE. 

OPTION TO PURCHASE. 
See Lease. 

PARAMOUNT TITLE. 

0/ registered proprietor 

See Certificate of Title (B). 

See Crown Grant. 

See Lease. 

See Remedies for Deprivation. 

PARCELS. 

See Boundaries. 

The certificate of title is conclusive 
evidence on tlie question of parcels 

See Certificate of Title — {B) 

Conclusive effect, 

PARTY. 

See Practice. 

PERSON DEPRIVED OF LAND. 

See Remedies for Deprivation. 

"PERSON DEPRIVED OF LAND 
THROUGH FRAUD.** 

See Interpretation — Words, 
See Remedies for Deprivation. 

PLAN. 

Of land f deposited 
See Boundaries. 
See Easement. 
See Evidence. 

PLEADING. 

See Bringing Land under Act — 
(EJ Miscellaneous cases. 

See Practice. 

In action against Assurance Fund 
See Remedies for Deprivation. 

POSSESSION. 
Demand of 

See MonTOAQE—'Eject^nent, 



Action on contract to give 

Phcbnix Foundbt Ck). v. Hunt, 6 
A.J.B. 70. 

Right of person in, to bring land under 
Act 

See Bringing Land under Act. 



POSSESSORY TITLE. 

See Adverse Possession. 

POWER OF APPOINTMENT. 

See Remedies for Deprivation. 
Hayes v. liEaiSTRAB of Titles, 7 
Q.L.J. 146. 

POWER OF ATTORNEY. 

See Easement. 
See Evidence. 
See Fraud. 

[ViCTOBU, Act op 1866, ss. 36, 49.]— • 
Easement created under excessive exercise 
of power. — Where an attorney under power 
acting in excess of the authority conferred 
on him, executed an easement of right-of- 
way under the Act : Held, that inasmuch as the 
instrument so executed purported to transfer and 
grant an incorporeal hereditament, it was an 
" instrument purporting to affect land " within 
the meaning of s. 36, and therefore, upon regis- 
tration under that section, the grantee in the 
absence of fraud became by virtue of ss. 36 and 
49 the registered proprietor of the easement of 
right-of-way mentioned in the instrument, and 
entitled to exercise the rights of a registered 
proprietor. Magor v. Donald, 13 V.L.R. 256 ; 8 
A.L.T. 150. (Full Court.) 

POWER OF SALE. 
See Mortgage. 
See Transmission. 
See Trusts and Equities. " 
Given to trustees, does not include 
power to lease 

RowELL V, Keats, 19 S.A.L.R. 8. 

Of administrator or executor 

See Transmission. 
Of devisee 

See Trusts and Equities. 
Trustees without — Issu£ of certificate 
of title to trustees 

See Bringing Land under Act — 
(B) Capacity, 

PRACTICE. 

See Bringing Land under Act. 
See Caveat. 
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Se$ EVIDBNCB. 

8e0 Begistbab, Dxjtieb of. 

See Tbusts and Equitieb. 
Amendment of issues on trial of issues 
upon application to bring land under 
Act 

Jones v. Hill, 2 W.N. (N.S.W.) 11. 

Caveat against bringing land under 
the Act — As to power of the Court or 
a judge to deal uith caveats against 
bringing land under the Acts 

See Bbxhqthq Land undeb Act — 
Lapse and removal of caveats. 

Counterclaim — Specific performance of 
agreement for sub-lease 

See Lease. 

Mttnbo and Baillibu v. Adams, 17 
V.L.R. 708. 

Ex parte, order to prevent lapsing of 
caveat against application cannot be 
made 

Be Lb Comtb, N.Z.L.B. 4 S.G. 340. 

Ex parte application and order for 
production of deeds by Registrar, 

Slack v. Windbb, 4 A.J.R. 117; 

FiSHBB V. Stuabt, 7 A.L.T. 46. 

Inspection and production of instru- 
ments 

See Instbuments and Documents 
OP Title. 

Parties 

See Banebtjptct. 
Parties — What parties are necessary 
in a suit for cancellation of certificate 
of title on the ground of fraud 

See Fbaud. 

Brady v. Bradt, 8 S.A.L.B. 219 

Parties — Specific performance of agree- 
ment for lease 

See Lease. 

Hood v, Cullen, 6 N.S.W.L.R. (Eq.) 

22, 1 W.N. (N.S.W.) 117. 
Parties — Action by mortgagor — Con- 
sent of mortgagee 

See Mobtoaoe — Powers of mortgagor 
Parties — Ikgistrar when a necessary 
party to an action for cancellation of 
certificate of title, 

OdLB V. Aedt, 13 V.L.R. 461. 

Pleading — Action on contract to give 
possession, 

Phobnix Foundbt Co. v. Hunt. 5 

A.J.B. 70. 
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Pleading — Merger — Failure to plead 

See Lease. 

MuNBo AND Batllieu V, Adams, 17 
V.L.R. 703. 

Re^noval of caveats 

See Caveat against Dealings. 

Right to begin and right of reply on 
summons to Recorder to show grounds 
of refusal to bring land under Act 

Re Cook, 12th July. 1878, Tas. Dig., 
ool. 107. 

Sale by sheriff — Lodgment of fi, fa, 
for registration — Time 

See Sales bt Shebiff. 

BiCHABDS t7. Cadman, 17 V-L.B. 203. 

Service of notice of rule nisi to remove 
caveat against application 

See Bbinging Land undeb Act. 
Re Slack, 1 V.L Jl. (L.) 319. 

Special case — Dedication — As to 
effect of subdividing land and depositing 
plan showing road 

See Easement. 

Ex pane Lb Oould, 1 S.C.B. (Q.) 130. 

Sumtnary ejectment of mortgagor by 
mortgagee 

See MoBTGAGE — Ejectment, 

Summons for production of certificate 
of title by mortgagee 

See MoBTGAGE — Powers of mortgagee 
Re ABMrrAGE, Ex parte Andbbws, 17 
V.L.B. 77, 12 A.L.T. 164. 

PRACTICE. 

(TicTOBiA, Act op 1890, ss. 19, 21, 26.] — 
Certificate of title. — The mode of obtaining 
certificate of title, where title superior to that of 
holder of existing certificate has been acquired 
by adverse possession, is by bringing an action 
against the registered proprietor to compel him 
to transfer. Re Allen, 18 A.L.T. 28, 22 V.L.R. 
24. (Full Court.) 

[ViCTOBiA, Act op 1866.] — Damages — Wrong 
survey— Pleading. — Damages for negligence in 
survey by omission of some of the figured dimen- 
sions, through which the plaintiff is left with an 
apparent title to less than he really possesses, 
are general damages, and may be recovered under 
the general head damages, though not specifically 
alleged. Abchabd v, Ellebeeb, 10 A.L.T. 196. 
(Full Court.) 

[N.Z., Act op 1885.] — Jurisdiction of 
Supreme Court— Removal of caveat lodged hy 
District Land Registrar. — When the District 
Land Begistrar has improperly lodged a caveat, 
the Supreme Court has power on summons to 
order its removal, either at the instance of the 
certificated owner or of a purchaser from him. 
Such a purchaser is not, within the terms of s. 
114 of the Act of 1885, a registered proprietor 
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nor an applicant, bat his case falls within s. 191, 
as he has a right of redress, and the Registrar 
has a correlative duty. In re Tanner, N.Z.L.B., 
6 S.C. 102. 

[S.A., Act op 1861.] — Jurisdiction of 
Supreme Court — Application for transmission. 
Quare^ Whether the Supreme Court has any 
jurisdiction on applications for transmission by 
death, and whe&er the absolute and final de- 
cision in all such cases is not vested in the 
Begistrar-General and the Lands Titles Commis- 
sioners? Lanoe v. Ruwoldt, 7 S.A.L.R. 1. 
(Full Court.) 

[S.A., Act op 1867.] — Jurisdiction of 
Supreme Court — Summons referred to Full 
Court — Evidence of facts arising after reference, 
but before hearing. — ^When a summons is referred 
by a judge to the Full Court, the Court must 
deal with the matter on the basis of the state of 
facts at the time when the summons was so re- 
ferred, and can take cognisance of nothing that 
has been done after that period. In re Clabk 
AND Habvet, 2 S.A.L.R. 91. (Full Court.) 

[N.S.W., Act of 1862, s. 82.]— Jurisdiction of 
Supreme Court — Appeal— Procedure — Removal 
of caveat. — The Full Court has no power to 
delegate its functions to one of its members, and 
a single judge cannot therefore by delegation sit 
as the Court under s. 82 of The Real Property 
Act, but sits as a judge. No appeal lies from an 
order made by a judge under s. 82 of The Real 
Property Act. The Court has an inherent juris- 
diction to, and will always entertain, an appeal 
from the decision of a judge sitting in Chambers 
upon a matter of procedure. Notice of an appli- 
cation to rescind an order obtained by a caveator 
restraining the Registrar-General from dealing 
with land until further order should be given to 
the caveator. In re Knight, 18 N. S. W. L. R. (L.) 
315 ; 14 W.N. (N. S. W.) 56. pPull Court.) 

[N.S.W., Act op 1862.]— Jurisdiction of 
Supreme Court — Examination oj witnesses — 
Motion under Real Property Act—C(mmon Law 
Procedure Act, 1857, s. 19.— Section 19 of The 
Common Law Procedure Act, 1857, is of general 
application, and under it an order for the exami- 
nation of witnesses may be made in any common 
law matter. In re Solling, 10 N,S.W. (W.N.) 
66. (Full Court.) 

[N.S.W., Act op 1862, s. 43.] -Jurisdiction 
of Supreme Court— Settlement of issues for trial. 
— Upon a motion to remove a caveat or direct an 
issue the Court is not strictly bound by the terms 
of the notice of motion, but settles the issues 
which really arise. In re Houison (Shepherd 
Smith, Caveator), 14 W.N. (N.S.W.) 3; 18 
N.S.W.L.R. (L.) 300. (Full Court. ) 

[Victoria, Act op 1866, s. 152.]— Jurisdic- 
tion of Supreme Court— Inquiry as to disputed 
title — Power to uirect inquiry. — Qucere, whether 
the Supreme Court has power to direct the mode 
of investigation of a disputed title, no rules 
having been made under the powers conferred on 
that behalf by s 125 of the Act of 1866 ? SembU, 
that inasmuch as the Court must determine the 
matter if it has jurisdiction, and some cause of 
procedure is necessary for that purpose, the 
Court is at liberty to prescribe the most con- 
venient course, being the one which it would have 
been empowered to prescribe by rule. In re 
Btrne, Ex parte Metropolitan BuiLDiNG Society, 
10 V.L.R. (Lu) 861 ; 6 A.L.T. 171. (FuU Court.) 



[VicTORU, Acts op 1866, 1878.]— Jurisdiction 
of Supreme Court — Easem>ent, denial of— Pro- 
cedure. — There are no means provided by The 
Real Property AcU of 1866 and 1878 by which 
the owner of a tenement alleged to be servient 
can contest the claim of the owner of the alleged 
dominant tenement to have registered an ease- 
ment over the alleged servient tenement. In re 
Byrne, Ex parte Metropolitan Buildino Society, 
10 V.L.R. (L.) 361 ; 6 A.L.T. 171. (FuU Court ) 

[Victoria, Act op 1890.]— Jurisdiction of 
Supreme Court — Supreme Court Act, 1890 (No, 
1142; s. S5— Foreign procedure — Mortgage — 
Mortgagor resident in England — Breach of con- 
tract xoithin jurisdiction, — The defendant, who 
resided in England, executed a mortgage under 
The Transfer of Land Act, 1890, over land in 
Victoria; in the mortgage the mortgagees were 
described as of Melbourne. Held, that priind facie 
the mortgagor had contracted to pay the mort- 
gagees in Melbourne ; and that the assignee of 
the mortgage could bring an action in Victoria 
on the mortgagor's personal covenant to pay on 
a writ for service out of the jurisdiction. Bank 
OP Victoria Limited v. Robertson, 18 A.L.T. 
201, 245. (Full Court.) 

[Victoria, Act op 1866, 16 Vic. , No. 10, s. 19.]— 
Jurisdiction of Supreme Court— The Judica- 
ture Act, 1883 (No. 76i;, ss. 10, 19— Supreme Court 
rules, 1884, Order 63, r. 2— Practice— Ex parte 
application — Application to restrain Registrar of 
Titles.— 'Rule 2 of Order 63 of The Supreme 
Court Rules, 1884, enables a single judge at any 
time to entertain any application which he may 
think requires to be immediately or promptly 
heard, though the matter concerned be such as 
should, apart from the rule, be heard by the Full 
Court alone. An application to restrain the 
Registrar of Titles from registering a transfer of 
land for a time to be fixed should be made upon 
notice, and not ex parte. Ex parte Peck, 1Q 
V.L.R. (L.) 328. (Full Court.) 

[Victoria, Act op 1866.]— Jurisdiction of 
Supreme Court — Ejectment— Action for — Writ 
— Several parcels— Beyeral parcels of land held 
under distinct titles may be joined in one writ of 
ejectment. Section 120 of The Common Law 
Procedure Statute, 1865, does not prohibit such a 
joinder, but only the joinder of other kinds of 
actions with that of ejectment. Stewart v. 
Bolton, 8 V.L.R. (L.) 305. (Full Court.) 

[Tas., Act op 1886, s. 22.]— Jurisdiction of 
Supreme Court— Priorities between judgments, 
— The meaning of the above section is that in 
dealing with a caveat entered by a judgment 
creditor under that section the Judge is to declare 
the priorities of judgments, being guid^ by the 
ordinary rules of law and equity as to the 
upholding or setting aside of the same. In re 
Bradley, Tas. Dig., coL 106. 

[S.A., Act op 1861.] —Jurisdiction of 
Supreme Court — Reformation of documents 
— IfVaud — Want of equity. — A bill of com- 
plaint alleged that the defendant had advanced 
to the plaintiff, during his minority, certain sums 
of money, and afterwards certain other sums, to 
secure payment of the whole of which he obtained 
two mortgages from the plaintiff of certain land 
under the provisions of The Real Property Act, 
1861 ; that subsequently, in 1871, the plaintiff 
authorised an- auctioneer to advertise tiieWd 
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for sale, subject to the mortgages and to a certain 
lease ; and that the defendant became the pur- 
chaser, pursuant to such advertisement, for the 
sum of £610 ; that the defendant obtained from 
the plaintiff a transfer of the land free from 
encumbrance, fraudulently omitting to endorse 
on such transfer the said mortgages, and after- 
wards paid to the plaintiff, as the purchase 
money of the said land, the sum of £610, less 
the amount of principal and interest due on the 
mortgages, and procured himself to be registered 
as proprietor of the said land, free from the said 
mortgages and the said lease. The bill prayed 
that the transfer might be rectified by the entry 
thereon of the said mortgages ; that the defen- 
dant might be ordered to pay the sum of £525 
16s. , balance of unpaid purchase money, general 
relief, and costs. Demurrer to above bill upheld 
on the following grounds :— (1) That the lessee 
was a necessary party and should have been 
joined ; (2) that the rectification of the transfer 
would be inoperative without a rectification of 
the register, and that there was nothing on the 
bill to show the state of the register, or that 
rectification would not affect subsequent inte- 
rests ; (3) that the only substantial relief sought 
was the payment of balance of the purchase 
money alleged to remain unpaid, and that the 
proper remedy for recovery of such balance was 
by action at law ; (4) that the only relief that 
could be afforded, under the prayer for general 
relief, would be to set aside the whole trans- 
action, and that the plaintiff, in claiming the 
results of that transaction, had disentitled him- 
self to such relief. Qucerey whether the equitable 
doctrine of reformation of instruments is appli- 
cable to the documents affecting land under the 
provisions of The Real Property Act, 1861 ? 
Fbbbbtt v. Glabk, 10 S.A.L.B. 202. 

[N.S.W.. Act op 1862, ss. 21, 23.]— Jurisdic- 
tion of Full Court.— Qy,are, whether an order 
of the Full Court is necessary for the examina- 
tion of a witness de bene esse in a real property 
issue. Be O^Bribn, 2 N.S.W.L.B. 301. (Full 
Court.) 

N.S.W., Act op 1862, s. 23 ; Act op 1878, s. 
4.]— Jurisdiction of Full Court.— Semble, 
an order of the Full Court is necessary to 
restrain the Registrar from bringing land under 
the Act, under s. 23 of the Act of 1862 and s. 4 
of the Act of 1878. Re Mackenzie, 11 N.S.W. 
L.R. (C.L.)277. (Full Court.) 

[S.A., Act op 1861.]— Jurisdiction of Court 
of Equity.— Fraud.— The Court of Equity has 
concurrent, if not sole, jurisdiction in cases of 
fraud arising out of The Real Property Act. 
Bbady v. Brady, 8 S.A.L.B. 219. 

[Victoria, Act op 1866.] —Jurisdiction of 
County Court — Caveats. — Qtuere, Has the 
County Court jurisdiction to deal with matters 
arising out of caveats under the Act ? McCluskey 
V. Frame, 13 V.L.B. 93. 

(TiCTORU, Act op 1866.]— Jurisdiction of 
Court of Mines. — The Supreme Court has con- 
current jurisdiction with Courts of Mines, but 
generally would not exercise such jurisdiction in 
matters within the jurisdiction of the latter 
courts. Where a trespass suit was instituted in 
a Court of Mines by the holder of a certificate of 
title to a mining lease, and the defendant filed a 
bill m Equity impeaching the certificate of title 



for fraud, the Court, upon demurrer, refused to 
entertain the suit, on the ground that the matters 
put forth in the bill were available as a defence 
to the plaint in the Court of' Mines, and that any 
active relief required by the defendant in Equity 
might be given in the Court of Mines by way of 
cross relief. The Supreme Court in Equity has 
no jurisdiction to order the cancellation of a cer- 
tificate of title. The proper mode of giving re- 
lief from the inequitable effect of such a certifi- 
cate of title is by ordering the registered pro- 
prietor to execute a transfer. Gunn v. Habvey, 
1V.L.B. (E.)lll. 

[Victoria, Act op 1867, s. 12.]— Jurisdiction 
of Commissioner of Titles — Vesting order- 
Statute of TrusU, 1864 (No. 234), s. \^— Juris- 
diction of Supreme Court — Notice to person 
affected.—The only power of the Commissioner 
of Titles to make a vesting order as to land under 
The Transfer of Land Act, 1866 (No. SOlj, is 
that contained in s. 12 of The Amending Act of 
1867 (No. 353, s. 12). That section empowers 
him to make an order only in cases.in which the 
Supreme Court would have such power under s. 
19 of The Statute of TrusU, 1864 (No. 234), 
TrusU Act, 1890 (No. 1150, «. 9) ; and such power 
can be exercised by him only after compliance 
with the formalities which would be observed by 
the Supreme Court; and inasmuch as the 
Supreme Court would not make an order vesting 
land in new trustees without notice being first 
given to the old trustees in whose name it stood, 
the Commissioner has no power to do so until 
such notice has been given. Werner r. Boehm, 
16 V.L.B. 73 ; 11 A.L.T. 128. 

[N.S.W. , Act op 1878.]— Stay of proceed- 
ings.— Pending appeal to Privy Council by an 
unsuccessful caveator, certificate of title issued 
to applicEmt on his undertaking not to deal with 
the land. Sollino v. Brouohton, 8 W.N. 
(N.S.W.) 46. (Full Court.) 

[Victoria, Act op 1866, s. 24.] — Vacation. — 
Order restraining Begistrar from bringing land 
under Act, under s. 24 of Victorian Act of 1866, 
may be obtained in vacation, although caveator 
might proceed by bill in equity. Ex parte 
Mahoney, 1A.L.T. 132. 

[N.S.W , Act op 1862, s. 23 ; Act op 1878, s. 
4.] — Vacation — Single judge sitting as Full 
Court — 4 Vic., No. 22, s. 27. — ^A single judge has, 
proprio vigore, no power to make an order under 
the above sections restraining the Begistrar- 
General from bringing the land under ^e Act ; 
and if he makes such an order as for the Full 
Court in vacation, or in case of exigency, under 
4 Vic, No. 22, s. 27, it requires confirmation. 
In re Mackenzie, 11 N.S.W.L.B. (L.) 277. (Full 
Court.) 



PRESCRIPTION. 

See Adverse Possession. 

See Bbinging Land under Act. 

PRESCRIPTION ACT. 
See Easement. 
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PRESUMPTION OF TITLE 

On extinction of that of rightful owner 
See Adverse Possession. 
See Remedies fob Depbiyation. 

PEINCrPAL. 

Due under mortgage 

See MoBTaAQE — Power of sale, 

PRIORITY. 

See BouNDABiES. 

See Chabging Obdeb. 

See MoBTGAOE — Equitable Mort- 
gage 
See Sales by Shebipp. 

As between Crown grantee and condi- 
' tional purchaser 

See Cbown Gbant. 

Between will and unregistered transfer 
See Tbansfeb. 

Between writs of fi fa 
See Sales bt Sheiiff. 

Between transfers from registered pro- 
prietor and Sheriff 

See Sales by Shebiff. 

Duty of Registrar to determine 
See Registbab, Duties of. 

Effect of caveat on 

See Caveat against Dealings. 

Purchaser with a^itual notice cannot 
gain, by registration. 

VOCKENSOHN V. ZeVENBOOM, 3 W.W. 

AND A'B. (Eq.) 11, 15, 22; Cowell v. 
Stacbt, 13 V.L.B. 80. 

Where two certificates of title issvsd for 
the savne land 

See Cebtificate of Title — (B) 

Conclusive Effect. 

PROBATE. 

Necessity for, to enter transmission 
See Tbansmission. 

Production of, on sale of land by 

executrix. 

See Tbusts and Equities — Recog- 
nition of trusts. 

PRODUCTION OF DEEDS. 

Summons to compel — hotice to parties 
interested in land 

See Bbinging Land undeb Act — 

Miscellaneous cases. 

ExparU MoBaAN, 4 A.J.B. 117. 



PRODUCTION OF TITLE OR IN- 
STRUMENT UNDER THE ACT. 

See Instbuments and Documents 
OF Title. 

See MoBTGAGE — Powers and reme- 
dies of Mortgagee. 
See Registbab, Duties of. 

PROPRIETOR. 

See Caveat against Dealings — 
Withdrawal or removal. 

PUBLIC OFFICER. 

Caveat by — Costs against caveator. 
See Costs. 

PURCHASE. 

Option to, in lease 
See Lease. 

PURCHASE MONEY. 

See Tbusts and Equities — Notice. 

PURCHASER. 

Issv^ of certificate of title to — Pay- 
ment of stamp duty. 

See Bbinging Land undeb Act — 
(DJ Duties of Registrar. 

Ex parte Clissold, 5 N.S.W.L.R. 
(C.L.) 176. 

RATES. 

Payment of, as evidence of possession 
See Advebse Possession. 

Land sold for non-payment of, by the 
Public Trustee may be brought under 
the Act by the purchaser 

See Bbinging Land undeb Act — 

(B) Capacity. 

In re Pond, N.Z.L.R. 5 S.C. 254. 

Lease by heal authority where rates 
u/npaid 

See Lease — ((jf->) Unregistered 
lease. 

EiBEHAM V. Julian, 11 V.L.R. 171; 
6 A.L.T. 263. 

RECTIFICATION. 

Of certificate of title 
See BouNDABiES. 
See Caveat. 

See Cebtificate of Title — (A) 
Cancellation. 

Of instrument 

See Instbuments and Documents of 
Title. 

See Tbusts and Equities — Recog- 
nition of trusts 
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RE-ENTRY. 

Right of 
See Lbase. 

REGISTRAR. 

Action against 

See l^MEDiBS FOB Deprivation — 
Assurance Fund. 

Costs of appeal from 
See Costs. 

Duties of 

See Bankruptcy. 

See BRiNaiNO Land under Act. 

See Caveat against Dealings. 

See Certificate of Title (A) (1) — 

Powers of Registrar. 

See Crown Grant. 

See Infant. 

See Sales by Sheriff. 

DtUy of on application by claimant of 
possessory title to bring land under the 
Act 

See Adverse Possession. 

See Bringing Land under the 

Act. 

Duties of, on sale by mortgagee. 
See Mortgage — Power of sale. 

Duty of, as to paym£nt of debts before 
transfer from personal representative 
to beneficiary 
See Transmission. 

Ex parte Wisewould, 11 A.L.T. 182. 

Order to restrain 
See Bringing Land under Act. 

Receiver of rents and profits 
See Caveat against Dealings. 
D'Albedhtll v. D*Albbdhtll, 
N.Z.L.R. 3 S.C. 391. 

REGISTRAR, DUTIES OF. 

[N.S.W., Act op 1862.]— Act of Parliament 
— Private Act— Noting encumbrances on certi- 
ficate of title. — As to the effect of a Private Act 
to prevent the noting of encumbrances on a cer- 
tificate of title, see Bbinoino Land under Act. 
Ex parte Pennington (Knox 376.) 

[N.S.W., Act of 1862, s. 11 (5).]— Caveat 
in respect of Crown lands.— The proper 
person to lodge a caveat against the bringing 
of Crown lands under the Act is not the 
Begistrar, but the Attorney-General. In re 
Walkeb, U N.S.W.L.B. 369. 

[Q., Act op 1861, s. 25.]— Caveat by cestui 
que trust. — The Registrar-General has no 
authority to deal with a caveat lodged by a 
cestui que trust where proceedings have been 
taken in Equity within three months. In re 
Bbamston, Ex paj-te Eds, B.CB. Slst May, 3rd 
June, 14th July, 1873. 
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[Q., Acts op 1861 and 1878.]— Caveat 
tendered after time specified for lodging. — 
The Begistrar of Titles is not liable for misfea- 
sance in refusing to receive a caveat lodged 
after the expiration of the time prescribed by the 
notice but before the issue of the certificate of 
title. He should, however, pay attention to such 
an application, and make inquiries, in order to 
protect the Assurance Fund. QcteensiiAnd 
Trustees Ltd. v. Beoistbab op Titles, 5 Q.L.J. 
47. (Full Court.) 

[N.Z., Act op 1886, ss. 144, 191.]— Caveat- 
Ministerial duty. — As to the power of the 
District Land Begistrar to lodge a caveat prohibit- 
ing dealings with land, see sub Caveat against 
Dealinos, supra col 54. In re Tanneb, N. Z.L.B. 
5 S.C. 102. 

[ViCTOBiA, Act op 1862 (No. 140); cp. Act 
OP 1866, 8. 35.]— Certificate of title, issue 
of.— The Begistrar-General is not bound to issue 
a certificate of title to a purchaser from a Crown 
grantee until the purchaser signs a receipt for 
the duplicate Crown grant. Fitzobbald v. 
Abcheb, 1 W.W. & A'B. (L.) 40. 

[N.Z., Act op 1886.]— Crown grant— Regis- 
tration before issue of — Native land — Partition 
order — Transfer. — ^A transfer of land originally 
and before division held by natives under s. 17 
of The Native Land Act, 1867, executed by a 
native after the issue of an order of subdivision 
in his favour, all times of rehearing having 
elapsed, is registrable, although at the time of 
sucn execution the Crown grant was not actually 
registered; and is so registrable whether the 
land be granted at the time of presentment for 
registration or not. Ex parte Dickson, 8 N.Z .L.B. 
492. 

[N.S.W., Act op 1862, s. 67.]— Duty on sale 
by mortgagee — Sale by mortgagee— Proof of 
default, — The Begistrar is entitled under s. 57 
of the Act of 1862, before registering a transfer 
given by a mortgagee exercising power of sale, to 
require proof of the mortgagee's default having 
continued up to the time of the sale. Ex parte 
Hassall, 10 S.C.B. (N.S.W.) 292. (Full Court.) 

[ViCTOBiA, Act op 1866.] — Endorsement on 
title. — The practice of the Office of Titles of en- 
dorsing on a certificate of title issued on a volun- 
tary transfer, a reference to the liability of the 
title to be defeated by creditors of the transferor, 
is wrong. Cbow v. Campbell, 10 y.L.B. (E.) 
186. 

[N.Z., Act op 1870, ss. 41, 88, 89.]— Equitable 
priorities. — It is not the duty of the District 
Land Registrar to determine questions of equit- 
able priority. Kissling (Distbict Land Beois- 
tbab) V. Mitchelson, N.Z.L.B. 3 C.A. 261. 

[N.Z., AcTOPl885, ss. 160-63.]— Execution 
of instrument — Inquiries to be made of attesting 
witness.-Semble, the Begistrar ought to make 
the inquiries indicated in ss. 160 3 of the Act, 
and the attesting witness ought to be in a posi- 
tion to answer them. Ex parte Davy, 6 N.Z.L.B. 
760. (Court of Appeal.) 

[Q., Act op 1861, ss. 9, 35.]— Form of in- 
struments. — Where the defendants executed 
an instnmient without objection and took 
no steps to have any other form substituted, the 
Court declined to inquire whether the Registrar 
, had exceeded the powers for altering the forms 
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of instruments conferred on him by s. 9. Mebbt 
V. Australian Mutual Pbotidbnt Society, B. G.B„ 
2nd August, 1872. (Full Court.) 

[N.Z., Act op 1885, ss. 76, 212.]— Form of 
instrument — Transfer. — Although under the 
Act of 1885, s. 212, the Registrar may accept a 
form not printed and not supplied by the office, 
and that section may perhaps authorise a 
departure from mere torm, it does not authorise 
a departure from the express requirements of s. 
76. Paraonb v. Matthews, 6 N.Z.L.R 744. 

[W.A., Act op 1874, ss. 19, 21, 120.] — 
Judicial discretion — Bringing land under 
the Act — AhieTice of caveat — Power of com 
missioner to refuse registration.- Held, that 
according to the true construction of ss. 19 and 
21 of The Transfer of Land Act, 1874, the com- 
missioner is not bound to register a title merely 
by reason of the issue of the prescribed notices 
and the non-appearance of a caveat. ^uch 
notices may produce information, and the com- 
missioner in consequence thereof or of reconsider- 
ation, has a discretion to refuse to register, 
subject to the opinion of the Supreme Court 
under s. 129. Manning v. Commissioneb op 
Titles, 15 App. Gas. 195. 

jTiCTOBiA, Act op 1866, ss. 15, 106, 132, 135.] 
—Judicial discretion of Registrar— Condition 
against assignment of Crown lease — Sale by sheriff. 
— Under the Victorian Transfer of Land Statute oj 
1866, there is imposed upon the Registrar the 
judicial duty of examining into the validity of 
instruments presented to him for registration. 
He is not merely to accept all instnmients in the 
order in which they are lodged without consider- 
ing whether they are valid instruments or not. A 
condition prohibiting assignment is invaUd if it 
purports to be inserted in a lease under s. 20 of 
The Land Act of 1869 by virtue of s. 10 of that 
Act. Under s. 106 of The Transfer of Land 
Statute^ the Begistrar must register the first 
sheriff's transfer lodged with him if it be valid. 
If such transfer appears to conflict with a con- 
dition in the instrument of title which prohibits 
transfer, the Begistrar must decide judicially 
whether such a condition is a vaUd one. Ex 
parU Bond, 6 V.L.B. (L.) 458 ; 2 A.L.T. 94. 

[Victoria, Act op 1866, s. 132.]— Judicial 
discretion of Registrar— iSecoZZin^ certificate 
— Refusal to state grounds. — Under the above 
section, the Begistrar has a discretion, with which 
the Court will not interfere by compelling him to 
state his grounds, in determining whether it has 
appeared to his satisfaction that a certificate 
should be called in as issued in error. Ex parte 
Mutual Trust and Investment Society, 
Ltd., 11 V.L.B. 167. (Full Court.) 

[N.Z., Act op 1886.]— Judicial discretion- 
Mortgage — Covenant in. — Where the mortgage 
of a lease contained a covenant to purchase 
from the mortgagee all beer and stout to be 
consumed or sold on the demised premises during 
the term of the lease : Held, that the Begistrar 
should have refused to register the instrument 
as a mortgage. Staples v. Maokay, 11 N.Z.L.B. 
258. 

[N.Z., Act op 1870.]— Ministerial duty— 
Right of Registrar to refuse to execute document 
amounting to breach of covenant. — The District 
Land Begistrar cannot refuse to register an 
assignment of a lease under The Land Transfer 



Act on the ground that the assignment amounts 
to a breach of covenant. In re DueoAN, I1.B. 2 
S.C. 144. 

[N.Z., Act op 1885, ss. 166, 185.]— Minis- 
terial duty—Mortgage by company — UUra vires 
— Execution— Duty of Registrar— Refusal to re- 
gister—Assurance Fund,— The Act of 1885 does 
not throw on the Begistrar the duty of inquiring 
whether a mortgage by a company presented for 
registration is ultra vires of the company. If the 
instrument is in proper form, and the seal ap- 
pears to have been properly affixed, the Begis- 
trar should accept it; and s. 185 is sufficient 
protection to the Assurance Fund if it turns out 
afterwards that the seal was not properly affixed, 
or that the instrument was not binding on the 
company. In re Kaibv Valley Railway Co. and 
Owen, 8 N.Z.L.B. 522. (Court of Appeal.) 

[Q., Act op 1861, ss. 8, 14, 84, 56. 187-]— 
Ministerial duty— Mortgage— Refusal to register 
— Mandamus to Registrar- General — Ministerial 
act— Discretion — Special case.— The Begistrar*s 
duties are ministerial, not judicial. He cannot 
refuse to register a deed which substantially con- 
forms to the form required by the Act. He has 
a discretion, but the Court will enquire if his 
discretion has been properly exercised. An in- 
strument purporting to be a mortgage was ten- 
dered to the Begistrar-General for registration, 
but he, considering it to contain more than one 
mortgage, declined to register ii Held, that the 
provisions of s. 56 are mandatory, and that a 
mandamus must be issued to the Begistrar- 
General to register the document. The circum- 
stances under which a special case should be 
stated under s. 14 considered. Ex parte Box- 
BUBOH, B. V. Begistbab-General, 1 S.C.B. (Q. 
1201). (Full Court.) 

[Q., Acts op 1861 and 1877.] —Minis- 
terial duty— 2^or«isrn company — Transfer to.— 
Where a foreign corporation seeks to register 
a transfer to them of land under Act 81, it is the 
duty of the Begistrar-General to register the 
transfer, and if the parties concerned aiterwards 
come to dispute, it is for them to carry the 
dispute to courts of law. It is not the duty of 
the Begistrar-General to take such dispute into 
consideration. Mutual Assubance Society op 
ViCTOBiA V. Begistbab-Genebal, 1 Q.L.J. 177. 
(Full Court.) 

[Q., Act op 1861, ss. 33, 34, 43, 48, 91, 189 ; 
Amending Act, 1877, ss. 14, 15, 35.]— Minis- 
terial duty— Priorities — Transfer — Writ of 
execution.— On 27th August N., the registered 
proprietor, executed a transfer of his land to M. , 
and on 6th September the memorandum of 
transfer and deed of grant were lodged for 
registration. On 2nd September, two writs of 
execution were lodged against the land ; and on 
7th September the Begistrar entered them on the 
deed of grant and in the Begister Book against 
the land. On motion for a writ of mandamus to 
command the Begistrar to register the transfer : 
Held, that the Begistrar has no authority to 
determine questions of priority between trans- 
feree and execution creditor, and that he was 
justified in refusing to register the transfer 
unless the transferee endorsed on it the two writs 
of execution as charges upon the land. McGlonb 
V. Begistbaa op Titles, 2 Q.L. J. 182. 

[Q., Act op 1861, s. 91.]— Ministerial duty— 
Endorsement of Uens and encumdrancw. —Where 
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a judgment is entered on the registe against 
certain land, it is the duty of the Registrar to 
refuse to register a transfer of the certificate of 
title for the said land, unless the judgment is 
endorsed on the transfer. McGlone v. Registrar 
of Titlet, 2 Q.L.J. 182, followed. Perkins v. 
Beoistrab or Titles, 8 Q.L.J. 47. (Full Court ) 

[Victoria, Act op 1866, ss. 88, 60, 129 (III.), 
186. ] — M inist erial duty— Mortgage - Discharge 
by trustees — Refusal of Registrar to register 
discharge as being unauthorised by trust, — Where 
the discharge of a mortgage, of which trustees 
are the mortgagees, is presented for registration 
by the registered proprietor, the Registrar is not 
at liberty to refuse to register the discharge on 
the ground that it did not appear to his satis- 
faction that the dealing was authorised by the 
trust. Ex parte Campbell, 9 A.L.T. 183. 

(Victoria, Act of 1866, ss. 38, 129 (3).] — 
Ministerial duty. ^Administration Act (1872), 
ss. 6, 10 — Commissioner of Tides. — The Commis- 
sioner of Titles has no power to refuse to register 
a transfer from an executor or executrix to a 
devisee until proof has 'been given that all the 
debts owing to the testator's estate have been 
paid or duly provided for. Ex parte Wisewould, 
11 A.L.T. 182. (Full Court.) 

[N.Z., Act op 1885.]— Ministerial duty- 
Production of certificate of title. — Foreign 
bankruptcy — Effect of same — Notice of Enforce- 
able rights. — A bankruptcy in Victoria con- 
fers no title recognisable in New Zealand 
to land in New Zealand, and what purports 
to be a transmission under such circum- 
stances is not a registrable document. Where 
the Registrar has, on behalf of the appli- 
cant, a statutory transfer of land, with notice 
that another party has certain enforceable rights, 
and also holds the certificate of title, that, apart 
from the possession of the certificate, is no 
ground for refusing to register the transfer. 
Although there is no specific provision in The 
Land Transfer Act^ 1885, that the production of 
the original grant or certificate of title is to be a 
condition precedent to the right to have a 
memorial of a transaction registered, such a 

g revision must be inferred, and the Registrar, if 
e does not dispense with it under s. 38 of the 
Act, is not, in the absence of the certificate, 
bound to register a dealing. Where a certificate 
of title is put into the District Land Registrar's 
office by a claimant to the land for the purpose 
of asserting his claim, it is not competent for 
the Registrar, without his consent or without 
notice to him, to use the certificate to defeat his 
claim. Ex parte Bettle, 14 N.Z.L.R. 129. 

[N.S.W., Act op 1862, s. 25.]— Practice— 
Title deeds of applicant proprietor — Order for 
inspection of ^Notice. — The Registrar- General is 
not entitled to notice of an application to a judge 
for an order under the above section for leave to 
inspect title deeds in his custody, and has no 
locus standi to move to set such order aside on 
the ground that it was made ex parte. In re 
Heath, 14 W.N. (N.S.W.) 108. (Full Court.) 

[N.Z., Act op 1886, s. 28.]— Practice— TOZe 
deeds retained by Registrar — Order for production 
to stranger.— A judge, under s. 28 of The Land 
Transfer Act, 1885, will not order production of 
title deeds in order to enable a plaintiff to frame 
his action, but may, at the trial of the action, 



order the issue of a subpoena for their production 
in court. Winmill t?. Gallie, 7 N.Z.L.R. 144. 

[N.S.W., Act OP 1862, ss. 11, 107.] —Practice 
— Order directing Registrar-General to issue 
summons. — For an order made by a judge in 
Chambers under s. 107 of the Act of 1862, 
directing the Registrar-General to issue a sum- 
mons under s. 11, see ex parte Carter, 1 W.N. 
(N.S.W.) 155. 

[Q., Act op 1861, s. 14.] —Practice— Grant o/ 
land— What included in parcels — Power of Regis- 
trar to take opinion of Court- — In a Crown grant 
the land was described as "All that piece or 
parcel of land . . . containing by admeas- 
urement 1280 acres, exclusive of swamp, be the 
same more or less, situated," &q. Held^ that 
the grant included the swamp. Section 14 of the 
Act does not empower the Registrar-General to 
consult the Supreme Court on matters of ad- 
ministrative detail involving no question of law. 
In re Real Property Act op 1861, 1 Q.L.J. 
Supp.) 67. (Full Court.) 

[Q., Act op 1861, s. 14.]— Practice— /Sfp^ctai 
case — Counsel. — Where a special case is stated 
the matter should be argued by counsel on both 
sides. Ex parte Le Gould, 1 S.C.R. (Q.) 130. 
(Full Court.) 

[Q.,AcT OP 1861, s. 14.]— Practice— /Spectoi 
case. — The circumstances under which a special 
case should be stated under s. 14 considered. R. 
V. Registrar-General, Ex parte Roxruroh. 
(Full Court.) 

[Q.,AcT OP 1861, s. 14.] —Practice— ilfflwter 
of Titles.— The Court will only recognise the 
Master of Titles when he appears as the Master 
of Titles or on behalf of the Registrar of Titles. 
Re Warry's Will, Ex parte Warry, 1 S.C.R. 
(Q.)1136. 

[Victoria, Act op 1866, s. 135.]— Practice- 
Summons to Registrar to substantiate grounds of 
refusal — Finality of order. — Upon a summons 
under s. 186 of the Act of 1866, the Court is not 
called upon to make a final order conclusive of 
the question at issue, as in a matter litigated 
inter parties. Ex parte Folk, 6 V.L.R. (L.) 405. 
(N.B. — The Court might under this section direct 
an issue to be tried where a question of fact is 
involved.) 

[N.Z., Act oit 1885, ss. 69, 191 et seq,']— 
'PvSiCXict— Refusal of Regiftrar to caU in certi- 
ficate of title — Summons to compel Registrar to 
proceed. — A Registrar cannot be compelled under 
ss. 191 et seq. of the Act of 1886 (which provide 
for the issue of a summons calling upon him to 
substantiate and uphold the grounds of his 
refusal to perform an act or duty) to proceed 
under s. 69 of the Act to require the surrender 
for cancellation of an instrument obtained 
through fraud or error. Paraoke v. Matthews, 
6N.Z.L.R. 744. 

[Victoria, Act op 1866, ss. 132, 136.]— Prac- 
tice — Refusal of Registrar to call in delivery of 
certificate of title— Refusal of Court to interfere — 
Discretion of Registrar. — Under s. 132 of the Act 
of 1866 the Registrar has a discretion in deter- 
mining whether it has appeared to his satisfac- 
tion that a certificate of title should be called in 
as issued in error, with which discretion the 
Court wUl not interfere by compelling him to 
state his grounds. Ex parte Mutual Trust and 
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Intestmbnt Socibtt, 11 V.L.R. 166; 6 A.L.T. 
86. (FuU Court.) 

[Victoria, Act op 1890, ss. 145, 209.]--Prac- 
tice — Mandamtis on Registrar of Titles to compel 
reg%8tra1ion.^T\ie applicant was the unregistered 
transferee of leasehold land. The Registrar of 
Titles refused to register the transfer of such 
land on the ground that he was made a party to 
an action brought by a third party with respect 
to the land. On an application made by the 
applicant for mandamus to compel the Registrar 
to register the transfer : JffeW, that the ground 
alleged by the Registrar was not sufficient to 
jnstify him in refusing to register the transfer. 
Ex parte Clabk, 17 V.L.R. 82 ; 12 A.L.T. 163. 

[Victoria, Act op 1866, s. 135.]— Practice— 
Mandamus unnecessary. — This section renders it 
unnecessary to obtain a mandamus against the 
Registrar to compel him to issue a certificate of 
title, because if the decision of the Court is 
favourable to the applicant, he should issue a 
certificate of title without further order. Ex 
parte Patbrson, 4 A. J.R, 26. 

[Victoria, Act op 1866, s. 135] — Practice — 
RefvMil of Registrar to issue certificate of title to 
purchaser from sheriff.— A. purchaser from the 
sheriff was refused a certificate of title by the 
Registrar on the ground of non-compliance with 
statutory formalities necessary in connection with 
sheriff's sale. On a summons under s. 135 : Held, 
that these formalities had been sufficiently com- 
plied with. Ex parte Ross, 2 V.R. (L.) 10; 2 
A.J.R. 19. 

[Victoria, Act op 1866, ss. 132, 135.] — 
Practice—Refusal of Registrar to call in certifi- 
cate — Mandamus to Registrar. — Where the Regis- 
trar has refused to call in a certificate of title 
under the powers given him in s. 132, the Court 
will not order him to do so under s. 135 unless 
the certificate of title is proved to have been 
issued in error or through fraud, or to contain a 
misdescription of the land. In re O'Connell, 
6 A.L.T. 85, Ex parte Slack, 4 A. J.R. 114. 

[N.S.W., Act op 1862. ss. 122, 126.]— Prac- 
tice — Summons to correct instrument— Limitation 
of actions.— Section 122 of The Real Property Act 
does not operate to prevent the Registrar from 
applying to the Court for an order directing the 
bolder of a certificate of title to deliver it up for 
the purpose of amending it after the lapse of six 
years. In re Graham, 3 W.N. (N.S.W.) 24. 

REGISTRATION. 

Conclusive effect of 

See Cebtificate of Title (B.). 
See Crown Grant. 
See Instruments and Documents 
OF Title. 

Legal interest passes to purchaser upon 

See Mortgage — Power of sale. 
National Bank v. United Hand in 
Hand Co., 4 App. Cas. 391. 

Of mortgage — not condition precedent to 

exercise of power of sale 

Mathieson v. Mercantile, &c., Co., 
Ltd., 11 A.L.T.164; 12 A.L.T. 220; 
17V.L.R. 271. 



REMEDIES FOR DEPRIVATION. 

See Adverse Possession. 

See Boundaries. 

See Certificate of Title. 

See Crown Grant. 

See Fraud. 

Certificate of title obtained by fraud — 
Relief — Correction of title. 
See Certificate of Title. 

Campbell v. Jarbett, 7 y.L.R. (Eq.) 

137. 

Wrong land sold by mistake. 
See also Error. 

Ashley v. Cook, 2 A.L.T. 2, 50. 

Wrong land sold by sheriff by mistake. 
See Hassett v. Colonial Bank of 
Australasia, 7 V.L.R. (L.) 880; 3 
A.L.T. 38, infra, 

REMEDIES FOR DEPRIVATION. 

A. Ejectment. 

B. Action for Damages. 

C. BoNA-FiDE Purchaser. 

D. Assurance Fund. 

A. Ejectment. 

(See also Adverse Possession.) 

(See also Boundaries.) 

(See also Fraud.) 

[S.A., Act of 1861, s. 124.]— Ejectment— 
*• Other action f(yr the recovery of land." — 
The words *'or other action for the recovery 
of land " following the words '* action of 
ejectment " in s. 124 of the above Act, refer to 
actions at law in the nature of ejectment which 
may by possibility come under the cognizance 
of a Court of Equity, but do not include a suit for 
specific performance. Cuthbertson v. Swan, 11 
S.A.L.R. 102. (Full Court). 

[W.A.] — Ejectment — Practice. — Where the 
plaintiff in ejectment claimed that the defendant 
was estopped by payment of rent from denying 
his title : Beld^ that the defendant, who alleged 
receipt of rent by plaintiff as collector, was en- 
titled to defend on the merits in the ordinary 
way, and that plaintiff was not entitled to judg- 
ment under O. XIV. James v. Stone, 1894 A.C. 
122. 

[S.A., Act of 1861.]— Ejectment — Equitable 
plea. — SemblCy that an equitable plea cannot be 
pleaded in an action of ejectment. Dyke v, 
Elliot, 4 S.A.L.R. 128. (Full Court). 

[Victoria, Act of 1866, s. 138 (4.)]— Eject- 
ment against fraudulent proprietor. — Mesne 
profits — Form of order. — Where the owner of land 
had been deprived of it by the defendant having 
brought it under the Act, and obtained a certifi- 
cate of title in his own name, by means of false 
and fraudulent declarations, the Court would not 
order the Registrar to cancel such certificate of 
title, he not having been made a party to the 
action ; but it ordered the defendant to give up 
possession of the land, with mesne profits for the 
time he had been in occupation ; also to deliver 
up the duplicate certificate of title, and to execute 
a transfer to the plaintiff. The defendant was 



Digitized by 



Google 



179 



REMEDIES FOR DEPRIVATION. 



I8d 



not allowed the expense of bringing the land 
onder the Act. Ogle v, Aedy, 18 Y.L.B. 461. 

[Q., Act of 1861, ss. 44, 60, 88. 128, 126.] — 
Ejectment. — ^B. purchased a block of land, 
and registered his title and obtained a certificate 
of title. In 1870 M. purchased from the A.M.P. 
Society a comer piece of this land with stores 
thereon. B., after purchasing the land, mort- 
gaged the whole of it to a person who subse- 
quently died, leaving a will by which he appointed 
the plaintiff O. his executor. Default was made 
in payment of principal and interest. M. 
obtained a certificate of title from the Begistrar. 
He never asked the A.M. P. Society for a certifi- 
cate or for any title at all, as he brought the 
land under The Real Property Act, Two certi- 
ficates were, therefore, in existence for the portion 
of land in dispute. 0. brought an action of 
ejectment against M., claiming as mortgagee 
under a prior certificate of title issued to R. 
Heldf that the plaintiff as executor was entitled 
to bring ejectment, default having been made in 
payment of principal and interest. On the further 
question whether the defendant was protected 
against the action under the proviso to s. 126, 
the Court held that if a purclukser bond fide for 
valuable consideration (as M. was found by the 
jury to have been) purchased from a registered 
proprietor, he would be protected under s. 126 
against the action, but the title of the A.M.P. 
Society to this piece of land not having been 
brought under the Act, and they not having 
obtained a certificate of titie, M. was not pro- 
tected by the proviso. Oelkbrs v. Mbrby, B.C.B. 
13th March, 1872. (Full Court ) 

[Q., 26 Vic, No. 14, s. 123.]— Ejectment— 
Mortgage. — The words "except in the case 
hereinbefore provided of a mortgagee or encum- 
brancee against a mortgagor or encumbrancer," 
in s. 123, are to be treated as surplusage. Oelkebs 
V. Mbrby, B.C.B., 13th March, 1872. (Full 
Court.) 

B. Action fob Damages. 

{See also Fraud.) 

[Q., Act of 1862.]— Certificate of Title — 
Error in title— Non-investigation of title, dc— 
Covenant for title — Costs, — M. purchased a piece 
of land from the Australian Mutual Provident 
Society, and brought it under The Real Property 
Act, and received a certificate of title. He then 
discovered that the land was comprised in another 
certificate of title. He was ejected by the repre- 
sentative of the registered proprietor. In an 
action against the vendors it was held that he 
was entitled to a sum for the loss of the use of 
the purchase money from the date of payment 
to judgment at the rate of 8 per centum, but not 
for the value of the improvements on the land, 
nor for the costs of defending the action for 
ejectment, there being no covenant for quiet 
enjoyment, nor for indemnity, and on the ground 
that after notice from the registered proprietor 
he had defended at his own risk. As he had not 
investigated the defendant's title before registra- 
tion, the costs of registration were disallowed. 
Mekrt V AM. P. Society, B.C.B. , 2nd Auffust, 
1872. (Full Court). 

[Q.. Act op 1861, ss. 48, 56, 67, 139.]— Cove- 
nants implied in a reference to a certificate 
of title on the sale of IdJi^—Non-investigatUm 
of title by tram/eree-^CertiUcate of correctness 



for registration ^Transferor not the registered 
proprietor.— i^ representation contained in a 
reference to the number of a certificate of title 
does not amount to a covenant that the land is 
described in the certificate. Both parties have 
equal means of knowing the fact. The duty is 
cast upon the alienee to certify to the correctness 
of the indenture. Where an indenture is made 
for the purpose of conveying a piece of land, and 
such purpose is unattainable because of non- 
registration of the vendor, there is no covenant 
for further assurance. Merry v. A.M.P. Society, 
B.C.B., 2nd August, 1872. (Full Court). 

[YicTORU, Act of 1866, ss. 49, 106, 138, 144.] 
— Misdescription of land by execution cre- 
ditor— J3w liability for damages — Prior grant 
or certificate superseded by cerMcate of title issued 
to purchaser from sheriff, — The defendant bank 
brought an action against one J. H., and having 
obtained judgment, issued execution and served a 
copy of the writ on the Begistrar, but the accom- 
panying statement (under s. 106) specified the 
land of another J. H. (the plaintiff), which land 
was sold imder the writ and bought by the bank, 
which became registered as proprietor. This 
was an action for damages for deprivation of the 
land, and plaintiff succeeded on the ground that 
the registration of the bank as proprietor had the 
effect of superseding plaintiff's certificate of titie. 
Hassett v. Colonial Bank of Australasia, 7 
V.L.B. (L.) 880 ; 8 A.L.T. 38. (Full Court). 

[Victoria, Act of 1866, s. 144.]— Vendor 
and purchaser — Compensation for excess — Land 
brought under the Act.] —Where land has been 
sold by metes and bounds, at so much per acre, 
the acreage comprised within such metes and 
bounds being correctiy stated in the contract, 
and the price stated accordingly, and a convey- 
ance has been executed, the vendor is entitled to 
be paid for a substantial excess in quantity not 
arising from error in the measurements given, 
and lying outside such boundaries, though such 
excess had been occupied by the vendor as part 
of the farm described as for sale and the pur- 
chaser had been let into possession of it. The 
purchaser having brought under the Act such 
excess along with the land conveyed, without 
notice to or knowledge of the vendor, and having 
obtained the issue of a certificate of titie in his 
own name : Held, that the vendor was entitied 
to recover from the purchaser the value of the 
excess land at the time of purchase, either under 
the usual condition of the contract of sale as to 
compensation for excess, or as damages under 
s. 144 of The Transfer of Land Statute. 
MoNAOHAK V, Gleeson, 13 Y.L.B. 884; 8 AL.T. 
197. 

C. Bona-fide Purobaseb. 

(See also Fraud — (D) Forged Instruments, and 
(F) Innocent Purchaser.) 
[Q., Act of 1862, ss. 44, 126.]— Eject- 
ment — Purchase of land not under 
the Act — Registered proprietor, — A pur- 
chaser bond fide for valuable consideration 
from a registered proprietor is protected, 
although the vendor may have been registered 
in error. A purchaser from a vendor not regis- 
tered brings the land under the Act at his peril. 
Oelkbrs v. Merry, B.C.B., 6th March, 1872. 

[Q., Act of 1861, s. 123.]— Ejectment- 
Forged transfer.— An action for ejectment does 
not lie against a bond fide purchaser for value 
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from a person registered as proprietor by means 
of a forged transfer. Bailet v. Gbibb, 2 Q.L.J. 
42. 

[VicTOBiA, Act op 1866, s. 146.]— Ejectment 
— Bond fide purchaser— Frattd.—The object of 
the above section is to protect honest purchasers 
for value. If they do so purchase, the certificate 
issued to them is good even against the proper 
owner. If an owner is deprived of his land he 
has a remedy against the person who committed 
the fraud or against the Assurance Fund. Main 
V. BoBEBTSON, 7 A.L.T. 127. (Full Court.) 

[N.S.W., Act op 1862, s. 115 (6).]- Ejectment 
Bona fide transferee—Registered proprietor,— 
The question whether a registered proprietor of 
the land is ** a transferee thereof bond fide for 
value" within the meaning of subs. 5 of s. 115 
of The Real Froperty Act must be determined in 
most cases by inquiring whether such transferee 
had notice or knowledge or the means of know- 
ledge that the land so transferred to him, or a 
part thereof, was by misdescription of boundaries 
wrongly included in the certificate of the trans- 
feror. Hat V, SoLLiNG, 16 N.S.W.L.R. (L.) 61. 
(Pull Court.) 

[ViCTOBiA, Act op 1866.]— Forged trans- 
fer — Innocent purchaser. — A registered pro- 
prietor under the Act, being a purchaser for 
value and without notice of the forgery, acquires 
by virtue of the Act an indefeasible title to the 
estate or interest of which he is registered, even 
although such registration may have been effected 
by means of a forged instrument. O'Connob v. 
O'CoNNOB, 9 A.L.T. 117. 

[N.Z., Act op 1886, s. 66.]— Forged convey- 
ance — Fraud— Innocent purchaser obtaining title 
under the -4ct.— Where a signature to a deed 
of conveyance is, without the knowledge of the 
porohaser, a forgery, and the land thereby con- 
veyed is brought under The Land Transfer Act, 
the purchaser's title to the land is unimpeach- 
able. Coleman & Clabee v. BnoA Puwhamoa, 
N.Z.L.B. 4S.C. 230. 

[N.Z., Act op 1885, ss. 10, 190.]— Native 
land — Certificate issued on void order of 
freehold tenure in respect of native land— Mort- 
gage—Land subject to the Act,—^. 10 of the Act 
of 1885, as to what land is to be deemed subject 
to the provisions of the Act, is not mandatory 
for all purposes, and the words " under the pro 
visions of this Act,*' in s. 190, ought to be read 
as qualifying the words •* purchaser or mort- 
gagee/' and the section construed as if the words 
** of land " had been transposed so as imme- 
diately to follow the words ** purchaser or mort- 
gagee." In re Caboill (7 N.Z.L.B. 481) dis- 
sented from. In re Okibjb Block, 10 N.Z.L.B. 
677. 

[N.Z., Act op 1885, ss. 66, 189, 190.]— Regis- 
tration — Void instrument — Lease in excess of 
statutory powers — Fraud — Protection of pur- 
chasers — Bona fides — Knowledge — Constructive 
notice — Fraud of solicitor or agent — West Coast 
Settlement Reserves AcU of 1881 , 1884, and 1887— 
Regulations of 1883 thereunder. \-C was the 
holder, under the provisions of The West Coast 
Settlement Reserves Acts of 1881, 1884, and 
1887, of a lease from natives, granted to him in 
1878, and confirmed by the (Jovernor-in-Council 
in 1888. In 1889 he surrendered this lease to 
tiie Public Trustee and obtained a new one, 



executed by the Public Trustee, purporting to act 
under the above Acts on behalf of the then 
native owners. The Crown grant to the native 
owners had previously been registered under the 
provisions of The Land Transfer Act, The 
circumstances under which the surrender of the 
old lease was accepted and a new one executed 
by the Public 1 rustees, and the terms of the 
new lease, were such as to make the new lease 
invalid, as not being in compliance with or 
authorised by the provisions of The West Coast 
Settlement Reserves Act as interpreted by the 
Court of Appeal in the case of Te Moauaroa v. 
Public Trustee (10 N.Z.L.B. 281), decided in the 
year 1891. The new lease was registered imder 
The Land Transjer Act, 1886, in 1889, shortly 
after its execution. Held, that the registration 
of a void instrument such as the lease, although 
there was no fraud, was not effectual to create 
the estate which it purported to create, or transfer 
in favour of C, the person claiming immediately 
under it, and on whose behalf it had been pre- 
sented for registration. In the year 1889, and 
shortly after £be registration of the lease of 1889 
to C, it was purchased for value by L., and a 
transfer of it to L. was registered. Held, that 
*' bond fides " in s. 190 of The Land Transfer 
Act, 1886, has its natural meaning and imports 
the absence of actual fraud ; that to constitute 
fraud there must be knowledge — not necessarily 
full knowledge, but at least a suspicion or ink- 
ling — that wrong is being done ; that until the 
decision of the Court of Appeal in Te Moanaroa's 
case (supra) the public were entitled to assume 
that the relations made by the Govemor-in- 
Council under The West Coast Settlement 
Reserves Acts were valid, and that the Public 
Trustee was justified in acting upon them and 
upon his own interpretation of the statutes, and 
that L. was therefore protected by s. 190, and 
had acquired an indefeasible title as registered 
leaseholder. Qtuere, whether the fraud of the 
solicitor or agent of a purchaser may not in some 
cases be imputable to the client, so as to deprive 
the latter of the character of a bond-fide pur- 
chaser within the meaning of s. 190. Eatene 
te Whakabubu v. Public Tbustee. Te Miba 
v. Public Tbustee, 12 N.Z L.B. 661. 

D. Actions against Assubance Fund. 

[N.Z., Act of 1885.]— Bare legal estate 
— Evidence of old document.— The plaintiff 
in an action to recover damages against 
the Assurance Fund must prove actual 
loss or damage. Where the plaintiff's 
ancestor had sold land, but in consequence of 
the conveyance having been defective a bare 
legal estate remained in him: Held, that his 
heir could not maintain an action for being 
deprived of the bare legal estate by the land 
being brought under the provisions of The Land 
Transfer Act, 1885, Where the plaintiff claims 
against the Assurance Fund, it is sufficient if the 
Begistrar proves that the plaintiff's ancestor sold 
the land, without showing the title of the person 
who brought the land under the Act. Blackwell 
V. Davy, 8 N.Z.L.B. 129. 

[VicTOBiA, Act op 1866.]— Forged Transfer 
—Fictitious transjer ee — Forged mortgage— Effect 
of registration, — The Victorian Transfer of Land 
Statute protects those who derive a registered 
title bona fide and for value from a registered 



Digitized by 



Google 



188 



REMEDIES FOR DEPRIVATION. 



184 



owner. Aocordinc^y they need not investigate 
the title of such owner, for they are not affected 
by its infirmities. But they must ascertain at 
their own peril his existence and identity, the 
authority of any agent to act for him, and the 
validity of the deed under which they claim. 
The name of a registered owner having been re- 
moved in favour of a fictitious and non-existing 
transferee as the result of a forged transfer, a 
mortgage purporting to have been executed by 
such transferee was subsequently put upon the 
register by bona fide mortgagees. In a suit by 
the true owners against the Registrar, the mort- 
gagors, and the perpetrator of Uie fraud : Held, 
(a) that the plaintiff's name must be restored to 
the register; (5) that the mortgage was invalid 
and did not in favour of the mortgagee constitute 
an encumbrance on the plaintiff's title, though 
under the Act it would have that effect in favour 
of a bona fide registered assignee thereof. Gibbs 
V, Mbsseb, 1891 A.C. 248. 

[N.Z., Act op 1870.]— Laches— DeZay— 
Fravdvient bringing of land under the 
Act — Dealings without notice, — The owner 
of land died intestate. His son, representing 
himself as the owner, fraudulently brought 
the land under the provisions of The 
Land Transfer Act and mortgaged it, and 
subsequently made default in payment of the 
mortgage money, in consequence of which the 
land was sold. The mortgagee and the purchaser 
had no notice of the fraud. Subsequently (four 
years after the death of her husband) the widow 
of the deceased owner took out letters of admini- 
stration. Ueldy that she was not precluded by 
her delay from recovering the value of the land 
from the Assurance Fund. Andebson v, Davy, 
L.R. 1 S.C. 302. 

[Q., Act op 1864, ss. 48, 126, 127.]— Laches 
— Person deprived of land — Fraud^Mortgagee 
— Bona fides — Memorandum of transfer in blank. 
' G., the registered proprietor of an estate in fee 
simple of land under the Beal Property Acts, 
borrowed money from L. and purported to sign 
a receipt for the same, whereas he in fact signed 
a memorandum of transfer in blank of the land 
which was to be the security for the loan. On 
offering to pay back the loan it was discovered 
that L. had lodged the certificate of title and 
memorandum of transfer with a banking com- 
pany. The name of the vendor, consideration, 
and attestation clause, were afterwards inserted by 
L. before the document was brought to the bank. 
L. affixed his signature on the memorandum of 
transfer in the presence of the bank's officials. 
The bank made no inquiry as to L.'s authority 
to fill in the blanks. A certificate was Issued in 
L.'s name and pledged with the bank. Held, 
that G. had been deprived of the land by fraud, 
but that he allowed L. to remain in possession of 
the documents, and by so doing induced the de- 
fendant to beUeve that L. was entitled to deal 
with the land. Held, also, that he was not 
entitled to recover from the Assurance Fund, as 
the bank by making inquiries ought to have dis- 
covered the fraud, and could not sustain their 
title as against the plaintiff. SembU, a memoran- 
dum of transfer in blank is absolutely void. 

GlLBEBT V. BOUBNB, 6 Q.L.J. 270. 

[ViCTOEiA, Act op 1866, ss. 27, 146.]— Land 
brought under Act— Omission of Registrar to 
make endorsement upon title deeds— Action against 



Registrar.] — T.,the owner of land, applied to 
bring it under the Act, and lodged the title deeds. 
The Registrar omitted to endorse thereon, as 
required by s. 27, a memo, that the land was 
brought under the Act. The plaintiff afterwards 
advanced money to T. on the security of the 
land as if it were not under the Act, without 
notice that T. had parted with the land under 
the provisions of the Act. T. having become 
insolvent, the plaintiff brought an action against 
the Assurance Fund claiming damages on account 
of the money advanced to T. Held, that s. 146 
only applied to a loss by deprivation of an actual 
interest in land ; that the fund was protected 
against all claims for which the sufferer could 
reasonably be required to seek redress against 
any other person, or which did not directly arise 
from the operation of the Act ; that the section 
did not apply to a loss of an expectancy of an 
interest sustained by a person through a fraud 
which another person was enabled to commit 
owing to the neglect of the Registrar ; that O.'s 
remedy was against T. Judgment for defendant. 
Oakden v. Gibbs, 8 V.L.R. (L.) 380. (FuU 
Court.) 

[Q., Act op 1861, ss. 3, 126, 128.]— Life 
estate with power of appointment — 
Defective exercise of power — Issue of certi- 
ficate for fee simple instead of for less interest — 
Bon^ fide mortgagee for value— Remainder-men 
deprived of land— Action by them against Assur- 
ance Fund— Measure of damages — Deeds Regis- 
tration Act of 1843 (7 Vic., No. 16;, s. 16.— O. 
H. by his last will devised certain lands under 
the Real Property Act to his son J. J. H. for life, 
and after his death to such of the testator's 
children or grandchildren as J. J. H. should by 
deed or will appoint ; in default of appointment 
to the issue of J. J. H. in infinitum. After his 
father's death J. J. H. made an appointment by 
deed in his own favour, in the following terms : 
"He doth hereby absolutely and irrevocably 
appoint the said hereditaments to himself, as 
mentioned in the said recited will, for such life," 
and applied to the Registrar of Titles to have 
transmission by death of the land granted to him, 
and for a certificate of title as proprietor of the 
land in fee-simple. These applications were 
complied with, and J. J. H. executed a biU of 
mortgage of the land bona fide for value for 
£150^ and further advances, for the purpose of 
making improvements on the land. The total 
amount advanced was about £3000. In an action 
by the children of J. J. H., deceased, by their 
next friend, against the Registrar of Titles, to 
recover damages out of the Assurance Fund: 
Held, that the plaintiffs were entitled to recover 
damages for deprivation, but that the wrongful 
acts had improved the land, and that damages 
should only be awarded by way of compensation 
for the loss actually sustained, which was fixed 
by the jury at £1630. Hayes v. Boxtrne, 7 
Q.L.J. 146. 

[S.A., Act op 1861, s. 125.]— Limitation of 
SiCtion— Deprivation of land brought under the 
Act— Time within which action against should be 
brought — Compensation. — The deprivation con- 
templated by s. 125 of The Real Property Act, 
1861 occurs immediately on the bringing of land 
under the provisions of the Act, and the person 
deprived by the same being so brought under the 
Act must bring his action within six years from 
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the date of such deprivation, though he may not 
have notice or knowledge within that period that 
the land has been so brought under Bonnin v, 
Andrews, 12 S.A.L.R. 153. (Full Court.) 

[VicTOBU, Act op 1866, ss. 66, 149 ; Act op 
1869, s. 9.] — Limitation of Action— iotrer. — 
In an action by a widow to recover damages out 
of the Assurance Fund for loss of dower, where 
the cause of action had accrued within fifteen 
years : Held^ that under s. 9 of the Act No. 353 
she was entitled to the damages, and that s. 66 
of The Transfer of Land Statute did not apply 
to this case, in which the husband was seized in 
fee of Crown land aUenated in 1851, but had 
never become registered as proprietor. Moyle 
V. GiBBs, 9 V.L.R. (L.) 26 ; 4 A.L.T. 148. (Full 
Court.) 

[N.Z., Act op 1870, ss. 130, 132, 133, 135.]— 
Misfeasance — Limitation of action— Proo/ 
oj misfeasance not necessary — Date of deprivation 
— Date of issue of certificate. — Section 133 of 
The Land Transfer Act, 1870, does not control 
88. 130 and 132 of that Act, and the Assurance 
Fund may be liable under those sections, though 
there has been no omission, mistake, or misfea- 
sance of the Registrar or his officers. The six 
years within which an action must be brought 
against the Kegistrar under s. 135 of the Act 
runs from the date of deprivation of land by the 
wrongful issue of a certificate of title— i.e., from 
the date of its issue. Butu Peehi v, Davy, 9 
N.Z.L.E. 134. 

[Q.,AcT OP 1861, ss. 126, 127.]— Misfeas- 
ance — Proof off unnecessary. — It is not necessary 
to prove misfeasance on the part of the Begistrar 
of Titles to succeed in an action under ss. 126, 
127 of The Real Proverty Act of 1861. Queens- 
liAMD Trustees Ltd. v. Beoistbab of Titles, 5 
Q.L.J. 46. (Full Court.) 

[N.Z., Act op 1885.]— Negligence of 
officer — Contributory negligence of plaintiffs 
— Issue of two certificates— Omission to search 
register is notice. — Where, through the negligence 
of the Begistrar, a second certificate of title was 
issued, the first certificate of title being in force, 
if the party to whom the second certificate was 
issued was guilty of contributory negligence, his 
certificate of title will be called in and cancelled, 
and he will have no claim on the Assurance 
Fund. The doctrine of contributory negligence 
is applicable to claims under The Land Transfer 
Act, 1885. The Begistrar, having subsequently 
discovered the mistake, took no effective steps to 
rectify it, at a time when he might have saved 
part of the loss consequent on the original mis- 
take. Held (dissentiente Prendergast C. J.) : 
That this gave no cause of action, as the loss was 
caused by the original negligence. Semhle, the 
omission to search the register before dealing 
with land under the Land Transfer Act is negli- 
gence. Sernble, also, the register is notice to all 
persons dealing with land of that which would be 
discovered by a search. Milleb v, Davy, 7 N.Z. 
L.B. 515. (Court of Appeal.) 

[Q., Acts op 1861 and 1877.] -Person 
deprived of land — Bona fide mortgagee. — The 
executrix of a will, who was also a devisee of land 
under the Beal Property Act, took out probate 
and obtained transmission, and mortgaged the 
land to a bank for £1000 and further advances. 
Probate of the will was revoked, and a trustee 



company appointed administrator. The bank 
were bona fide mortgagees without notice. De- 
fault having been made by the mortgagor, the 
bank gave notice to the administrator of their 
intention to sell. The administrator sued the 
mortgagor and obtained judgment, and had her 
adjudicated insolvent, and there were no assets 
in the estate except the equity of redemption. 
Held, that the administrator was a person de- 
prived of an interest in land, and entitled to be 
indemnified out of the Assurance Fund to the 
amount necessary to redeem the mortgagee. 
Queensland Tbustees, Ltd., v. Beoistbab op 
Titles, 5 Q.L.J. 46. (Full Court.) 

[VicTOBiA, Act op 1862, ss. 116, 118, cp. Act 
OP 1866, ss. 14, 146.] — Personation. — ^A person 
fraudulently personated the plaintiff as the owner 
of land and brought it under the Act, and had a 
purchaser from himself registered as proprietor. 
Plaintiff subsequently brought this action against 
the Begistrar to recover damages from the 
Assurance Fund. Held, that the action did not 
lie, but should have been brought against the 
personator, although he was never registered as 
proprietor. Fothebingham v. Abcheb, 5 W.W. 
AND A'B. (L.) 95. (Full Court.) 

[Q., Act op 1862, s. 127.]— Pleading.— The 
statement of claim in an action to recover 
damages from the Assurance Fund must show 
that the land has passed into the hands of a 
registered proprietor from whom the plaintiff 
cannot recover it. Cox v. Boubne, 7 Q L.J. 53. 
(Full Court.) 

[Q., Act op 1861, s. 127.] —Remedies against 
" person deriving benefit" from fraud must be 
exhausted — Measure of damages recover- 
able — Costs. — Form of judgment and certificate. 
— C, the registered proprietor of certain land, 
having been induced by L. to lo^e with him as 
security for a loan of £7 the deed of grant of 
the land, L., by a forged transfer, procured him- 
self to be registered as proprietor of the land. 
L. obtained a loan from D. , to whom he trans- 
ferred the land as security ; D. obtained a loan 
from W., to whom he also transferred the land 
as security. The fraud having been discovered, 
and L. having become insolvent, C. brought an 
action under s. 127 of The Real Property Act of 
1861 against the defendant Bourne, the Begis- 
trar of Titles, and in his statement of claim 
alleged that he had been deprived of his land by 
fraud, and that the transfers to D. and to W., 
both of whom were joined as defendants, had 
been made and registered bona-fide and for value, 
and he claimed damages from the Assurance 
Fund to the amount of the value of the land, or 
in the alternative to redeem the mortgage and to 
have the necessary money provided from that 
fund. Neither of the defendants D. and W. put 
in a statement of defence, but the defendant the 
Begistrar of Titles put plaintiff to proof of his 
whole case. On the hearing of the action, plaintiff 
was permitted to amend his statement of claim 
by alleging, in the alternative, want of bona 
fides on the part of D. and W., and claiming 
consequential relief. The jury found that L. 
and D. had acted in collusion, and that D. 
had derived benefit from L.'s fraud. Judgment 
was given for plaintiff for redemption of the 
mortgage upon payment to defendant W. , with- 
in a fixed time, of the principal and interest 
due under the mortgage, and her costs of the 
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aotion ; and against defendant D. for an amount 
equal to such principal, interest, and costs, 
with the plaintiff's costs of the aotion. D. was 
ordered to pay defendant Bourne's costs of the 
action, and further consideration of the action 
was reserved as between the plaintiff and de- 
fendant Bourne, with liberty to both parties to 
apply. The sheriff having made a return of 
nulla bona to a writ of fi, fa. issued bv the 

Slaintiff against the lands and goods of defen- 
ant D. to enforce this judgment, plaintiff applied 
for judgment against defendant Bourne for the 
same amount for which judgment was given 
against defendant D., and for a certificate, under 
s. 127, to entitle him to be paid from the Assur- 
ance Fund the amount of the damages and 
costs which he had failed to recover from de- 
fendant D. The amount of W/s mortgage, to- 
gether with her costs, exceeded the value of the 
land. Heldt that where a person has been de- 
prived of land by fraud, and the actual and 
immediate perpetrator of the fraud has died, 
absconded, or become insolvent, his right to re- 
cover against the Assurance Fund is complete 
and is not affected by the fact that a third 
person was also a party to the fraud and de- 
rived benefit from it, and that therefore plaintiff 
was entitled in this action to judgment against 
defendant Bourne, although he had not, before 
action, exhausted his remedies against defendant 
D. and had her adjudged insolvent. Held^ 
further, that the word *' costs" in s. 127 includes 
all expenses of litigation necessarily incurred in 
establishing a plaintiff's claim to damages, and 
that as in the present case W. was a necessary 
party to the action, and, as a mortgagee, was 
entitled to her costs of the action for the re- 
demption of her mortgage, such costs were 
part of plaintiff's costs of action, and that the 
plaintiff was entitled to recover from the Assur- 
ance Fund the amount of principal and interest 
payable by him to W., and also his costs of 
action, including the costs payable by him to 
VV. Cox V, BotJBNE, 8 Q.L.J., 66. 

[N.Z., Act op 1885. ]~Search— Duty at 
to— Inquiry cu to instruments received but 
not yet entered. — A purchaser of land under 
the provisions of the Land Transfer Act, mddng 
search of the title, ought not to rely on a mere 
inspection of the register, but should also inquire 
of the of&cers whether any instruments have 
been produced for the purpose of registration 
but not yet entered on the register. He ought 
also to bear in mind that the transferor's interest 
may at any time be affected by the registration 
of an instrument between his search and the pre- 
sentation of his instrument for registration. A 
purchaser having made a search by inspection of 
the register without any inquiry as above men- 
tioned, and having, on the same day, accepted a 
transfer and paid her purchase money : Held^ 
that she had no claim against the Assurance 
Fund for loss of the purchase money by reason 
of there having been a charging order against the 
land, which had been produced for registration 
.but not entered upon the register at the time of 
her search. In re Jackson, 10 N.Z.L.B. 148. 



REMOVAL OF CAVEAT. 

Seif Caveat against Dealings. 



RENT. 

Meaning of term 

See Interpbetation — Words. 

Suspension of, where premises destroyed 
See Lease. 

Hill v. Cox, 1 Q.L.J. 78. 

RENUNCIATION, 

Of trustees under a will 
See Transmission. 



RESERVATION. 

In certificate of title 
See Cebtifioate 
Conclusive efect. 

In Crown grant 
See Crown Grant. 



OF Title — (B) 



RESERVE. 

Plan of township deposited^ showing 
reserve 

See Easement. 

RESTRAINT OF TRADE. 

See Mortgage — Discharge. 

RIGHT TO BEGIN. 
See Practice. 

RIGHT OF REPLY. 
See Practice. 

RIGHT OF WAY. 

See Easement. 

Semble, a person entitled to a right of 
way is entitled to lodge caveat against 
application 

See Bringing Land under Act. 

In re Schmid v. Field, 16 S.A.L.B. 

48, In re Houison (Shepherd Smith, 

CAVEATOB). 14 W.N. (N.S.W.) 3; 18 

N.S.W.L.E. (L.) 300. 

ROAD. 

See Easement. 

Dedication of 

See Bringing Land under Act — 
I'rial of issues. 

Application to bring under Act 
See Bringing Land under Act. 
In re Caboill, 7 N.Z. L.R. 481. In re 
Innes, 12 N. S.W.L.R. 180. Tibbhbt 
V. LoxTON, 12 N.S.W.L.R. 808. 

SALE. 

Under power of sale in mortgage 
See Mortgage — Power of sale. 
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SALES BY SHERIFF. 

Of lease siibject to condition not to 
assign 

See also Lease. 

Priority of equitable mortgage 

See also Mortgage — Equitable 
mortgage. 

SALES BY SHERIFF. 

A. Application of Wbit. 

B. Effect of Sale. 

C. Duties of Beoistbab. 

D. Priobities. 

E. Pbocedube. 

A. Application op Wmt. 

jTiCTOBiA, Act of 1866.]— Duty of Registrar 
— Covenant not to msign lease, — ^Notwithstanding 
a covenant in a lease not to assign, the sheriff 
can sell the lessee's interest in the lease, and the 
Registrar must register the sheriff's transfer. 
Ex parte Ellison, 6 V.L.R. (L.) 59. (Full 
Court.) 

[Q., Act of 1861, s. 91.]— Writ against 
goods and chattels — Supreme Court Act, 1861 
(26 Vic., No. 13, 8. 88).— A writ directing the 
sheriff to levy upon goods and chattels does not 
authorise him by virtue of the above section to 
levy upon lands. Ex parte Bane of Austbal- 
AsiA. 1 S.C.B. (Q.) 126. (Full Court.) 

[Q., Act of 1861, s. 91.]— Writ against 
administratrix — Execution — Begistration of 
fi, fa. on land of which administratrix is, as 
such, the registered proprietor — Restriction 
on alienation of land — Involuntary alienation 
-•Intestacy Act of 1877 (41 Vic., No. 24.)— 
The prohibition against alienation of land by 
the administrator without consent of beneficiaries 
or leave of the Court, contained in s. 24 of The 
InUstacy Act of 1877, does not extend to an 
involuntary alienation by process of law. Where 
an administrator of the land of an intestate is regis- 
tered as the proprietor of land qu^ administrator, 
the Begistrar of Titles is bound to register a writ 
of execution against such land issued upon a 
judgment obtained against the administrator in 
his representative capacity. B. v. Boubne, Ex 
parte Spbesseb, 8 Q.L.J. 14. (Full Court.) 

[ViCTOBU, Act of 1890, s. 139.] -Writ 
against executor — Land registered in name 
oj — Registration of transfer from sheriff.— A 
judgment obtained against a person in his 
individual capacity cannot be registered against 
land held by him as executor under The Trans- 
fer of Land Act, 1890. Balding v. Nicholas, 19 
V.L.B. 110. 

B. Effect of Sale. 

[S.A., AcTOF I861.]-Purchaser, rights of.— 
A purchaser of a lease from the sheriff, who sells 
by virtue of a writ oifi.fa., is estopped from set- 
ting up any informality in the transfer where he 
has subsequently paid rent to the lessor. Semhle, 
that since the Beal Property Act recognises no 
estate which does not appear on the register, the 
existing form of transfer from the sheriff confers 
no ^id title on the purchaser. Umphbbstonb 
V. Wadham, 6 S.A.L.R. 17. (Full Court.) 



[S.A. , Act of 1861.]— Purchaser, rights ot.— 
The sheriff has no power to convey or transfer 
to the purchasers land under The Real Property 
Act of 1861 sold by him by virtue of a writ of fi. 
fa. And (per Wearing J.) : Queere, whether he 
has power to sell land under that Act ? Palmes 
V. Andbews, 7 S.A.L.B. 19; 8 S.A.L.B. 281. 
(Full Court.) 

[Q., Act of 1861, ss. 42, 91.]— Purchaser, 
rights of— Sale before registration oi writ.— A 
levy and sale by the sheriff is not of the less effect 
by reason only of its having taken place before a 
memorial of the writ was, under s. 91, entered 
on the register book. It is not the duty of the 
Begistrar to register the sheriff's conveyance, 
but the sheriff's vendee must bring an action of 
ejectment. Ex parte Bane of Axtstbalasu, 
1 S.C.B. (Q.) 126. (Full Court.) 

[Victobia, Act of 1866.]— Prior purchaser 
— Unpaid vendor. — Purchase at a sheriff's 
sale of the interest of a registered proprietor, 
perfected by transfer, held void as against 
the plaintiff's interest as prior purchaser from 
the registered proprietor, but good as against 
the registered proprietor's right and interest in 
respect of unpaid purchase-money. Bbew v. 
Jones, 2 V.B. (E.) 20 ; 2 A.J.B. 6. 

[Victobia, Act of 1866, s. 106 ]— Specify- 
ing statement— Land of another' proprietor 
specified. — Where the specifying statement 
under s. 106 erroneously described the land of 
another proprietor of the same name as the 
judgment debtor, and the sheriff executed a 
transfer of the land specified to a purchaser 
which was duly registered : Held, that the title 
of the former registered proprietor was superseded. 
Hassett v. Colonial Bane, 7 V.L.B. (L. ) 380 ; 
3 A.L.T. .38. (Full Court.) 

[S.A., Act of 1861; Amending Act of 1878, 
ss. 41, 67.] — Unregistered transfer from 
proprietor. — The transferee under an unregis- 
tered transfer from the registered proprietor of 
land under the Beal Property Acts is the equi- 
table owner of the land, besides having, under s. 
67 of the Amending Act (1878), a right or claim 
to be registered as proprietor. The sheriff under 
a writ of venditioni exponas has only power to 
sell the debtor's beneficial interest, and the rights 
of other beneficiaries antecedent to the writ of 
fi. fa. will be protected on proper proceedings 
being taken, at any time before the registration 
of the transfer from the sheriff. On January 
10th, 1883, L. executed a transfer of land under 
the Beal Property Act to B. , but the transfer 
was not registered. On February 16th, 1883, a 
writ of fi. fa. issued on a judgment against L. 
was lodged with the Begistrar-General and regis- 
tered. The sheriff afterwards sold to T. and 
executed a transfer to him. Held, that B.'s 
unregistered transfer took precedence of the 
unregistered transfer by the sheriff, and that B. 
was entitled to have his transfer registered. In 
re Bosquet's Caveat, 17 S.A.L.B. 173. (Full 
Court.) 

[N.S.W., Act of 1862, ss. 92, 111.]— Un- 
registered transfer from registered proprie- 
tor — 13 Eliz. c. 5 — Exception of sale bona 
fide for value — Sale of equity of redemption — 
Notice of one month necessary — i Vic, No. 9, 
8. 31. — A. C. was the registered jjroprietor 
of ceriiain lands under the Act, subject to a 
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mortgage for £1200 to the Bank of A. The 
mortgage had been duly registered and entered 
on Uie certificate of title. She was also 
indebted to the firm of D. and P., to which 
the defendant belonged, and also to several other 
persons, and was in fact insolvent. She signed 
an agreement for sale and afterwards executed a 
transfer (which was not registered) on 24th 
August, 1884, to the plaintiff (her son), to whom 
she was indebted, and who paid a portion at least 
of the purchase-money and paid off the mortgage 
to the bank. D. and P. and another creditor 
had obtained judgment against A. C, and writs 
of fi, fa. were issued, the first on 29th August. 
These writs were entered in the Beal Property 
Office and then delivered to the sheriff, who 
advertised the land for sale on 8th October and 
sold it on 5th November to the defendant D. A. 
C. afterwards sequestrated her estate, and the 
plaintiff claimed that the agreement and transfer 
were valid as against the defendant. Held, that 
the circumstances of the sale showed that it was 
intended to pass the property in the land to the 
plaintiff ; and therefore although it was intended 
to defraud A. C.'s creditors, the sale was not void 
under 13 Eliz. c. 5, and further, that defendant, 
not being a creditor, could not avail himself of 
that defence. The interest which a sheriff can 
sell in land under the Beal Property Act is still, 
as before the passing of that Act, only the bene- 
ficial interest that is in the owner at the time of 
the entry of the writ in the Real Property Office. 
One month's notice by advertisement of a sheriff's 
sale of an equity of redemption is necessary by 
virtue of 6 Vic. , No. 9, «. 31 (cf . Queensland Act 
81 Vic., No. 4, 8. 61). 

The decree was allowed to remain unexecuted 
for one month in order to allow the official 
assignee of A. C.'s estate to take proceedings 
to set aside the sale. Coleman v. De Lissa, 6 
N.S.W.L.R. (Eq.) 104. 

[Victoria, Act of 1890, s. 139.] — Volun- 
tary settlement — Sale by sheriff— Rights oj 
voluntary settlees— Prior equitable interests — 
13 Eliz. c. 6 — Settlement to defeat creditors 
— Income payable to settlor until insolvency — 
Evidence — Bare legal estate ~ Restraining trans- 
fer. — A vendor, having sold land at Ascot Vale 
under the Transfer of Land Act to a purchaser, 
partly for cash and partly by promissory notes, 
under a contract of sale containing the usual 
condition that, on default in payment of any of 
the promissory notes, the vendor might rescind 
the contract and re-sell the property, afterwards 
executed an indenture whereby he granted and 
assigned to a company certain lands — lands 
bought and not paid for — and, as well, the 
money represented by the promissory notes as 
the benefit of all securities for the same, the 
contract of sale, and all his estate, right, title 
and interest in the moneys and contract, to- 
gether with the power for the company to sue 
for, recover, and give valid receipts for the pur- 
poses aforesaid, and to execute and do all such 
instruments and things as should be necessary 
or expedient upon trust for sale, and out of the 
proceeds to reimburse itself moneys expended in 
furtherance of the trust, and moneys which it 
was to advance for the erection of buildings on 
the lands, and in payment of the purchase money 
on the lands bought but not wholly paid for, upon 
trust to pay the annual income to him during 



his life, or until he should become insolvent or 
should assign, charge, or encumber the same, or 
do or suffer anything whereby the same would, 
through his own act or default, or by operation 
or process of law or otherwise, become vested in 
or payable to some other person, with remainder 
over to his children. He then appointed the 
company his attorney under power, and, inter alia, 
gave them power to exercise and enforce all 
rights, powers and remedies vested in or exercis- 
able by him in respect of any of the contracts of 
sale, and to enforce specific performance thereof, 
or to abandon, vary, or rescind the same, or to 
re-sell the land mentioned in any of the con- 
tracts of sale on default being made by the pur- 
chaser in payment of his promissory notes. The 
company accepted and entered upon the trusts 
of the indenture. The promissory notes of the 
purchaser of the Ascot Vale lands were overdue 
and dishonoured, when judgment was recovered 
against the vendor and settlor by a creditor who, 
on the 23rd May, 1893, issued execution on the 
judgment, and duly served a copy of the writ of 
fi. fa. on the Registrar of Titles under s. 139 of 
The Transfer of Land Act, 1890 together 
with a statement duly specifying the Ascot 
Vale land as the land to be affected. This copy 
writ and statement was duly registered in the 
register book. On 28th June, 1893, the sheriff 
sold, under the fi. fa., all the right, title, and 
interest (if any) of the settlor in and to tiiis land. 
On the same day the company lodged with the 
Registrar for registration a transfer bearing 
date the 26th June, 1893, by the settlor of all his 
estate and interest in and to this land. On the 
5th July, 1893, the sheriff signed a transfer 
under s. 139 to the plaintiff of all the settlor's 
estate and interest in the land, and the plaintiff 
lodged the transfer for registration on the 7th 
July, 1893, and on the 21st August, 1893, com- 
menced an action against the company, claiming 
that he was entitled as against the company to a 
transfer of all the estate and interest of the 
settlor to the land. Held, that, assuming that 
the legal estate remained in the settlor at the 
date of the sheriff's sale, and was now in the 
plaintiff, it was a bare legal estate, and that the 
whole beneficial interest in the land had passed 
to the company, and that the settlor had given 
to the company all the practical advantages 
which it could have if the legal estate had been 
conveyed to it. Held, also, that the limitation 
over in case of the settlor's insolvency did not 
afford sufficient proof that the deed was 
fraudulent, and therefore void under the 
Statute 13 Eliz. c. 5. Held, further, that 
the sale by the sheriff was subject to all the 
equitable claims to which, in the hands of the 
settlor, it was subject, and that as the whole 
beneficial interest passed from the settlor to the 
company, the company was entitled to call upon 
and compel the purchaser from the sheriff to 
execute in its favour a transfer of the settlor's 
interest, and that the Court would not, at his 
suit, restrain the registration of the company 
under its transfer. Rowe v. Equity Trustees 
AND Agency Company Limited, 21 V.L.R. 762. 
(FuU Court.) 

C. Duties of Reoistbab. 
[Victoria, Act of 1866.]— Duty of Registrar 
— Issue of title to purchaser — Non-compliance 
with statutory conditions of soIc—Ab to tiie 
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power of the Registrar to refuse to issue a 
certificate of title to a sheriff's purchaser on the 
ground of non-compliance with the statutory 
formalities necessary in connection with the 
sheriff's sale : See ex parte Ross, 2 V.R. (L.) 10 ; 
2 A.J.R. 19. (Full Court.) 

[Victoria, Act of 1866, s. 106.]— Duty of 
Registrar — Transfer conflicting toith terms of 
instrument of title under which land sold is held. — 
Under s. 106 of the Transfer of Land Statute the 
Registrar must register the first sheriff's transfer 
lodged with him, if it be valid. If such transfer 
appears to conflict with a condition in the 
instrument of title which prohibits transfer, the 
Registrar must decide judicially whether such a 
condition is a valid one. Ex parte Bond, 6 
V.L.R. (L.) 458 ; 2 A.L.T. 94. (Full Court.) 

[Victoria, Act op 1866.]— Duty of Registrar 
— Covenant not to assign /^ose.— Notwithstanding 
a covenant in a lease /not to assign, the sheriff 
can sell the lessee's interest in the lease, and the 
Registrar must register the sheriff's transfer. 
Ex parte Ellison, 6 V.L.R. (L. ) 69. (Full Court.) 

[Q., Act of 1861, ss. 33, 34, 43, 48, 139 ; Act 
OF 1877, ss. 14, 15, 35.]— Duty of Registrar— 
Registration of execution creditor — Priority. — On 
27th August, 1886, N., being the registered 
proprietor of certain land under the Real 
Property Acts, executed a transfer of the land to 
M., and on the 6th September, 1886, the Crown 
grant and transfer were lodged for registration. 
On the 2nd September, 1886, two writs of 
execution against N. had been lodged in the 
registry, and on the 7th September, 1886, the 
Registrar entered them on the deed of grant and 
in the register book, against the land. Held, 
that the Registrar has no authority to determine 
questions of priority between the transferee and 
the execution creditor, and that he was justified 
in refusing to register the transfer, unless the 
transferee endorsed on it the two writs of 
execution as charges upon the land. M'Glone 
V. Registrar of Titles, 2 Q.L.J. 182. (Full 
Court.) 

[Q., Act of 1861.]— Duty of Registrar— 
Transfer^ registration of— Judgment, indorsement 
of, on transjer. — Where a judgment is entered 
on the register against certain land, it is the 
duty of the Registrar to refuse to register a 
transfer of the certificate of title for the said 
land, unless the judgment is indorsed on the 
transfer. M*Glone v. Registrar of Titles, 2 
Q.L.J. 182, followed. Perkins v. Registrar of 
Titles, 3 Q.L. J. 47. (Full Court.) 

D. Priorities. 

[N.S.W., Actof1862, ss. 92, 111.]— Equit- 
able mortgage — Unregistered mortgage — Caveat 
— Notice. — B., the registered proprietor of two 
allotments of land, deposited the certificates of 
title with a bank to secure advances, and exe- 
cuted a memorandum of mortgage of one of the 
allotments, which mortgage was not registered. 
Subsequently, a writ of execution against B. was 
registered, and the sheriff sold to E. all B.'s 
right, title and interest in the allotments. At 
the time of the registration of the writ no en- 
cumbrances on the land appeared on the register. 
E. having made application to have the transfer 
to him from the sheriff registered, the bank 
lodged a cayeai E. then moved to have the 
a 



caveat removed from the file. Held, that all 
that E. obtained by his purchase from the sheriff 
was B.'s right, title and interest. The tranter 
not being from a registered proprietor, s. Ill of 
the Real Property Act did not apply. Application 
refused. Re Elliott, 7. N.S.W.L.R. (L.) 271* 
(Full Court.) 

[Victoru, Act of 1866. s. 106.]— Equitable 
mortgage. — Mortgage — Caveat — Priority of 
transferee from sheriff. — ^P., the registered 
proprietor of land, deposited his Crown 
grant by way of equitable mortgage with 
the plaintiff. Shortly afterwards a credi- 
tor obtained judgment against F., and on 
14th February duly lodged a copy of writ of fi. la. 
against the land under s. 106. The plaintiff, 
ten days afterwards, obtained a mortgage under 
the Act from F., lodged a caveat, and served 
notice of his claim on the sheriff. Defendant 
purchased from the sheriff, and presented his 
transfer for registration, but ^ the Registrar 
refused to register his transfer. In an action 
between the parties : Held, that defendant had 
obtained priority.. Patchell v. Maunsell, 7 
V.L.R. (Eq.) 6. 

[Victoria, Act of 1890.] — Equitable Mort- 
gage — Agreement to deposit title deeds made 
prior to registration of fi. fa. — Actual deposit 
after registration of fi. fa. — Where an agree- 
ment to create a mortgage by deposit of a 
title deed to land was made before the registra- 
tion of Afi. fa. against the land, but the actual 
deposit was made after such registration, and the 
sheriff sold under the H. fa.: Held, that the 
sheriff's transfer took priority over the equitable 
mortgage. Colonial Bank of Australasia v, 
RiDDELL, 19 V.L.R. 280. 

[Victoria, Act of 1866, s. 106.]— Equitable 
mortgage. — Under s. 106 a purchaser of 
land at a sheriff's sale under a writ of fi. fa. 
does not become the transferee, nor is he deemed 
the proprietor thereof, until such transfer is 
entered by the Registrar in the register book. 
The sale under the writ does not necessarily 
exclude the rights of an unregistered equitable 
mortgagee whose right has accrued before service 
of a copy of the writ of fi. fa. upon the Regis- 
trar. National Bane v. Morrow, 13 V.L.R. 2 ; 
8 A.L.T. 145. (Full Court.) 

[Victoria, Act of 1866, s. 106.]— Mortgage 
of land under the Act to a building society 
— Absolute transfer to the society with deed 
of defeasance — Fi. fa. : not registered against 
mortgagor's interest— Purchaser from sheriff — 
Purchaser from mortg igor — Real Property 
Statute, 1864 (No. 213), s. 182.— Where a 
registered proprietor of land transfered the land 
to a mortgagee, the contract between them 
providing that the mortgagee should be registered 
as proprietor in fee free from any encumbrance, 
a deed of defeasance being executed by the 
mortgagee to secure the mortgagor's right of 
redemption : Held, that the simple delivery by a 
judgment creditor of a -writotfi.fa. to the sheriff, 
without either delivery of a memorandum to the 
Register-General under the general law (Act No. 
213, s. 182), or service upon the Registrar of 
Titles of a copy of a writ with a specifying 
statement under Act No. 301, s. 106, did not bind 
the mortgagor's interest so as to invalidate an 
assignment for value by him, after such delivery 
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of the writ, and after adyertisement by the sheriff 
of his intention to sell at a future date all the 
mortgagor's interest in the land. Heldt aUo^ 
that such assignment was good as against a 
purchaser from the sheriff with notice thereof, 
although such purchaser subsequently paid off 
the mortgage and obtained a transfer to himself 
in fee, and that the assignee was entitled to 
restrain the registration of the transfer by the 
mortgagee on condition of his repaying to the 
purchaser the mortgage debt, with interest and 
costs subsequent to the hearing. Qu<jere^ whether 
the interest of the mortgagor was such as could 
be registered under the Act No. 301, and whether 
it was necessary to deliver a memorandum of 
the writ otfi.fa. to the Registrar-General under 
Act No. 213, s. 182, or to serve on the Begistrar 
of Titles a copy of the writ as required by s. 106 
of Act No. 301. Sander v. Twioo, 13 V.L.R. 
765; 9 A.L.T. 101. (Full Court.) See aUo 
Watson v. Boyal Permanent Buildino Societt, 
14 V.L.B. 283, *8uprai sub Mortgage. 

[Victoria, Act of 1866.] — Prior purchaser 
— Unpaid vendor. — Purchase at a sheriff's 
sale of the interest of a registered proprietor, 
perfected by transfer, held void as against 
the plaintiff's interest as prior purchaser from 
the registered proprietor, but good as against 
the registered proprietor's right and interest in 
respect of unpaid purchase-money. Brew v. 
Jones, 2 V.B. (E.) 20; 2 A.J.B. 6. 

[N.S.W., Act of 1862, ss. 33, 34, 47; Act of 
1878, s. 1.]— Transfer—Oerti^cate of title.— 
On 4th March, 1869, G. conditionally purchased 
the land in question ; on 11th March, 1872, G. 
transferred to defendant by notification to the 
land agent of the district. On the 6th Septem- 
ber, 1872, a Crown grant was issued to G. , and 
in 1880 the sheriff sold under a fi. fa. all G.'s 
right, title and interest to P., and subsequently, 
in the same year, P. obtained a certificate of title. 
In 1881 P. sold to W., to whom a fresh certifi- 
cate of title was issued. Later in the same year 
W. sold to the plaintiff, by memorandum of 
transfer endorsed on W.'s certificate. No fresh 
certificate of title was issued to the plaintiff. 
Heldy that the plaintiff was entitled to maintain 
an action of ejectment against the defendant. 
Sec. 33 of the Act of 1862 applies to cases 
where a grant from the Crown has been issued 
subsequently to the passing of the Act, and makes 
a certificate of title conclusive evidence of the 
things stated in it. The plaintiff, by virtue of 
s. 1 of the Act of 1873, has the same rights as if 
a fresh certificate of title had been issued to him. 
And the endorsement of the memorandum of 
transfer on the certificate to W. is, by virtue of 
s. 34 of the Beal Property Act, evidence of the 
registration of the transfer from W. to the plain- 
tiff. SemhUy that by s. 47 of the Beal Property 
Act all the rights of W. were, by the execution 
of the memorandum of transfer, conferred on 
the plaintiff. Phillips v. MoLachlan, 5 N.S.W. 
L.B. 168. (Full Court.) 

[S.A., Act of 1861; Amending Act of 1878, 
ss. 41, 67,]— Unregistered transfer from 
proprietor.— The transferee under an unregis- 
tered transfer from the registered proprietor of 
land under the Beal Property Acts is the equi- 
table owner of the land, besides having, under s. 
67 of the Amending Act (1871), a right or claim 
to be registered as proprietor. The sheriff under 



a writ of venditumi exponas has only power to 
sell the debtor's beneficial interest, and the rights 
of other beneficiaries antecedent to the writ of 
fi, fa, will be protected on proper proceedings 
being taken, at any time before the registration 
of the transfer from the sheriff. On January 
10th, 1883, L. executed a transfer of land under 
the Beal Property Act to B., but the transfer 
was not registered. On February 16, 1883, a 
writ of fi, fa, issued on a judgment against L. 
was lodged with the Begistrar-General and re<^is- 
tered. The sheriff afterwards sold to T. and 
executed a transfer to him. Held^ that B.'s 
unregistered transfer took precedence of the 
unregistered transfer by the sheriff, and that B. 
was entitled to have his transfer registered. In 
re Bosquet's Caveat, 17 S.A.L.B. 173. (Full 
Court.) 

[Victoria. Act of 1890, ss. 139, 209] — 
Lodgment of copy writ of fi. fa. with 
Registrar of Titles— C/uirpe on the land- 
Registration of bona fide transfer within three 
months after lodging copy writ of fi. fa. — Under 
s. 139 of The Transfer of Land Act, 1890, the 
service of a copy writ of fi, fa. binds the land 
specified in such writ for three months from the 
date of such service, unless in the meantime the 
property specified is sold under the vnrit. A 
transfer of property from the judgment debtor, 
made before the service of the copy writ of ^. fa. 
but not presented for registration prior to such 
service, cannot be registered during the period of 
three months from the date of such service of 
the copy writ. In re Shears and Abler, 1 7 V. L. B. 
316. (FuU Court.) 

[ViCTORU, Act of 1866, s. 106.] — Late 
lodgment for registration of transfer from 
sheriff. — ** My impression of s. 106 is that it 
does not annul a sale (of land under the Act) by 
fi. fa, as against the execution debtor, but leaves 
the purchaser exposed to be defeated by his acts 
until the execution is by some means brought 
into registration." Per Molesworth J. United 
Hand-in-Hand, Ac, Co. v. National Bank, 2 
V.L.B. (Eq.) 206, 219. 

[VicTORLi, Act of 1866. s. 106.]— Late 
lodgment for registration of transfer from 
sheriff— .Ey^ci of not conforming to s, 106 
— Official assignee of execution debtor, — A 
writ of fi, fa, was duly served on the Begistrar 
in accordance with s. 106, but the transfer from 
the sheriff was not lodged for registration within 
the time limited (three months). In the mean, 
time the debtor had become insolvent, and his 
official assignee claimed to set aside the transfer 
on the above ground. Heldy that he was not en- 
titled to do so, as he was in no better position as 
against the transferee than the debtor himself 
would have been if he were not insolvent. Gilss 
V. Lesser, 5 V.L.B. (Eq.) 38. 

Q., Act of 1861, s. 91.] -Late lodgment for 
registration of transfer from sheriff. — 
The words *' executed and put in force 
vdthin three calendar months from the date 
of entering such writ," in a. 91, signify only the 
sale of the land by the sheriff within the time 
specified, and do not require that a transfer of 
the land by the sheriff should be produced for 
registration within that time, but priority may 
be lost otherwise. Land sold by the sheriff 
under a fi, )a, within three months from the 
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date of entry of th« said writ on the register is 
not bound by the writ as against a purchaser 
from the registered proprietor who has lodged 
his memorandum of transfer before the pur- 
chaser from the sheriff. Be Beal Pbopebty 
Acts, 4 Q.L.J. 70. (FuU Court.) 

[Q., Act of 1861, s. 91 ; Act op 1877, ss. 
14, 15.] —Late lodgment for registration of 
transfer from sheriff — Registration dates hack to 
lodgment — Transfer from registered proprie- 
tor.- On 7th June, 1898, a writ of fi. fa. 
issued on a judgment against D. was produced 
at the Beal Property Office for registration against 
his lands, and was entered in the register book 
on 23rd June. On 11th September a duly exe- 
cuted transfer by D. to G. was produced for re- 
gistration, and on 15th September a transfer 
from the sheriff to W. was produced for registra- 
tion. Held, that the date of production of the 
writ must be deemed to be its date of registra- 
tion, and that, as the three months within which 
the writ bound the land had expired before the 
production of either of the transfers, the ordinary 
rule as to priorities between the instruments 
would apply, and that the transfer to G., being 
first in date of production, was entitled to priority 
over the transfer from the sheriff. In re Deane, 
9 Q.L.J. 106. (Full Court.) 

[Victoria, Act op 1866, s. 106.]— Land sold 
under two writs — Priority. — Special case stated 
for opinion of Full Court. Defendant was sheriff, 
and plaintiffs had caused a writ of fi.. fa. to be 
issued against the goods of one Bean, and de- 
livered to him on 30th September, 1880.- • A cer- 
tain sum was paid on the writ, leaving a balance 
of £44 due. In June, 1882, Mrs. Warburton 
issued execution against Bean for £220, and 
notice of the issue of the writ was given to the 
Begistrar of Titles in compliance with s. 106 of 
the Transfer of Land Statute, so as to bind lands 
belonging to Bean. This writ was also given to 
the sheriff, and on the 6th July he sold, under 
both writs, certain freehold and leasehold pro- 
perty of the judgment debtor. The freehold 
realised about £70 and the leasehold £2. The 
plaintiffs afterwards served on the Begistrar a 
notice of the issue of their writ. It was contended 
for the plaintiffs that s. 106 had nothing to do 
with the duties of the sheriff, but was only a 
matter of conveyancing, and that the law still 
remained in force that the sheriff must pay 
creditors according to the times of the delivery 
of the writs to him. Judgment for plaintiffs. 
Beath v. Anderson, 4 AL.T. 151. (Full Court.) 

[Q , Act op 1861, s. 91.] — Land sold 
under two writs — Priority of registration 
on land — H. M. & Co. first, and plaintiff 
on a later date, delivered to the sheriff 
writs of fi. fa. against W. and D. Plaintiff, 
after delivery, registered his fi. fa. in the 
Beal Property Office against W. & D.'s lands. 
H. M. & Co. registered their writ on the land 
some days later tiian plaintiff. The sheriff then 
sold and conveyed under both writs, with notice 
from plaintiff that his fi. fa. had been registered 
first, and of his claim to priority thereby. In- 
stead of satisfying plaintiff's claim, the sheriff 
paid the proceeds of the sale over to H. M . & Co., 
whose fi. fa. was first delivered to him. Held, 
that the plaintiff was entitled to the proceeds of 
the sale, as his writ had priority over H. M. & 
Go.*s in respect of the land. Peace v. Shbripp 
OF QuEBMSLAMD, 4 Q.L.J. 33. (Full Court.) 



[Victoria, Act of 1890, ss. 17, 51, 139.]— 
Lodgment of writ for registration against 
leasehold — Subsequent lodgment of lease — 
Later lodgment of mortgage. — A copy fi.fa. 
and statement specifying the land, lease, mort- 
gage, or charge sought to be affected thereby, 
presented for registration under s. 139 of The 
Transfer of Land Act, 1890, cannot be 
registered by the Titles Office unless the estate 
or interest of the judgment debtor against which 
it is sought to be registered appears upon the 
register book at the time the copy fi. fa. is 
lodged. It was not intended by that section that 
such copy fi. fa. and statement should be re- 
tained in the office until such estate or interest 
should appear in the register book. Prior to 
April, 1890, C. was the licensee from the Crown 
of certain land, and in that month a judgment 
was obtained against him by B. , and a writ of 
fi. fa. was issued thereon on the 18th August, 
1890. On the-22nd August, 1890, C. applied for 
a lease from the Crown of the land of which he 
was the licensee. The application was subse- 
quently at proved, and on the 28th October, 1890, 
the lease was executed by the Govemor-in- 
Council, and on the 2nd December, 1890, by C 
The lease was for fourteen years, from the 1st 
March, 1890, and was dated as of that date. On 
the 1 1th March, 1890, C had executed a memo- 
randum of mortgage over the land purporting to 
be under the provisions of the Transfer of Land 
Statute (No. 301) in favour of D. On the 11th 
December, 1890, at 11.37 a.m., a copy of the 
writ of fi. fa., together with a statement specify- 
ing the land sought to be affected, was lodged in 
the Office of Titles for registration, and remained 
there during that day. On the same day, at 
12.30 p.m.. the lease was lodged for registration 
and entered in the register book. On the same 
day. at 1.47 p.m., the mortgage was lodged for 
registration. Held, that the mortgage was en- 
titled to be first registered, inasmuch as it was 
the first document lodged for registration after 
the entry of the lease in the register book. 
BiCHARDS V. Cadman, 17 V.L.B. 203. 

[Victoria, Act op 1866, s. 106.]— Regis- 
tration of purchaser from judgment 
debtor — Alias writ of fi. fa — On 2nd 
January, 1872, B.'s transferor presented for 
registration under the Transfer of Land Statute 
transfers of certain lands, and on the 21st of the 
same month B. obtained registration of the 
transfers and the usual certificate of title. More 
than three months previously, viz :— On 20th 
October, 1871, a copy of a writ of fieri facias 
(which had been issued by the Supreme Court 
in an action against the said transferor) was 
served on the appellant Begistrar under s. 106 of 
the statute, specifying the said lands as "the lands 
sought to be affected thereby," and was by the 
appellant duly entered. On 5th January, 1872, 
a copy of an alias fieri facias in the same action, 
with a statement specifying the same lands as 
the lands sought to be affected by such writ, was 
also served on the appellant. On 2nd and 28th 
March, 1872, transfers of the same lands from 
the District Sheriff to the respondent, under the 
alias writ, were lodged for registration with the 
appellant, who refused to register them or to 
issue certificates of title : Held, on petition by 
the respondent, under s. 135 of the said statute, 
that the appellant was right in such refusal. B. 
had previously to 5th January, 1872, acquired a 
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title to the lands which coald only be defeated 
by a sheriff's transfer of them in pursuance of 
the original writ ; and as the respondent's 
transfers were in pursuance of the alias writ, 
and were made at the time when, according to 
the statute, no valid transfer could have been 
made in execution of the original writ, the 
appellant was right in completing B.'s title by 
registration on 21st January. 

The policy of the Legislature in framing 
8. 106, of the Act of 1866 was evidently to 
prevent titles from being affected beyond a 
limited time by the operation of unexecuted writs 
of execution as charges on the land, and to 
reconcile the rights of judgment creditors with 
those of a purchaser for value, whether with or 
without notice. There is nothing in the statute, 
or in this particular section of it, to prevf^nt a 
judgment debtor from making a contract for the 
transfer of his land to a purchaser for value 
subject to the rights which the section gives to 
an execution creditor, or to a possible purchaser 
through the sheriff. Such a contract can only 
be perfected through registration, and must, 
therefore, remain defeasible till the writ is 
withdrawn or satisfied, or the term of three 
months from the day on which the copy was 
served has expired. Beoistrab of Titles v. 
Patebson, 2 App. Gas. 110, 118. 

[Q., Act op 1861, s. 91.]— Duty of Registrar- 
General— Conreyance by sheriff. It is not the 

duty of the Registrar-General to register the 
sheriff's conveyance, but the sheriff's vendee 
must bring his ejectment. Ex parte Bane of 
Australasia, 1 S.C.R. (Q.) 126. (Full Court.) 

[Q., Acts op 1861 and 1877.]— Injunction 
against Registrar of Titles— rran«/er under 
fi, fa. — An injunction will not lie to restrain the 
Registrar of Titles from registering a transfer 
under a/, /a. The appropriate remedy by a 
person aggrieved by such a transfer is an injunc- 
tion against the proposed transferee. Ex parte 
HuNTEB, B.C.R., 18th Feb., 1892. 

E. Procedure. 

[S.A., Act op 1861 ; A. Act op 1878, ss. 41, 42.]— 
Sun\mons — Fieri Facias — Unregistered transfer 
— Caveat — On 13th June, 1879, a writ of /f. fa., 
with the necessary statement, was lodged with 
the Registrar-General, and an entry thereof 
made on the register, pursuant to s. 41 of A. Act 
(1878.) On 25th June, after sale advertised by 
the sheriff, a caveat was entered by W., claiming 
under an unregistered transfer dated March, 
1878, and a simultaneous deposit of the certificate 
of title. On summons under s. 42 of A. Act (1878) 
the Court refused to order removal of the caveat, 
declining to decide the questions involved until 
the caveator had had an opportunity of bringing 
the matter in some more formal manner. 
Question of rights of an unregistered transferee, 
and of the rights conferred by a deposit of a 
certificate of title, discussed. Re Wadham^s 
Caveat, 18 S.A.L.R. 70. (Full Court.) 

[Q., Act op 1861, s. 88.]— Vesting order— 
Non-production of certificate of title. — When the 
vendee of land from the sheriff under the Real 
Property Act cannot produce the certificate of 
title, a vesting order will be refused. Chambsbs 
V, BoNA», I 8.C,R. (Q.) 160. 



SCHEDULE OF TRUSTS. 

Not an ** instilment ** under the Act 
See Trusts and Equities. 

SCIRE FACIAS. 

To set aside Crown grant improperly 
obtained 

See Crown Grant. 

SEARCH. 

Duty of searcher — Inquiry as to docu- 
ments lodged but not registered 

See REBfEDiES for Deprivation — 
Assurance Fund, 

In re Jackson, 10 N.Z.L.R. 148. 

Duties as to ^Omission to make search 
■ — Contributory negligence 

See Remedies for Deprivation — 
Assurance Fund, 

SECOND I^ORTGAGE. 

See Caveat against Dealings. 
See Mortgage. 

SECURITY. 

Where caveat removed 
See Caveat against Dealings. 

For costs 
See Costs. 

SERVICE. 

Of notice of rule nisi to remove caveat 

See Bringing Land under Act. 

In re Slack, 1 V.L.R. (L.) 319. 

Of notice of application for order to 
restrain Registrar from bringing latid 
under Act, 

It is sufi&cient to serve tbis notice on the 
Registrar. Service on tbe applicant is not 
necessary. Ex parte Beissel, I y.L.R. (L.) 53, 
67. 

SETTLEMENT. 

Post-nuptial 
See Bankruptcy. 

To defeat creditors 
See Sale bt Sheriff. 

SHERIFF. 

See Sale by Sheriff. 

" SOLE USE AND BENEFIT." 

See Trusts and Equities. 

Waltsbs v. £xj>ridoe, 4 Q.L, J. 118. 
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SOLICITOR. 

Negligence by 

See BfimaiMa Land undeb Aot — 
(C) (d). 

In re Jones, 2 W.N. (N.S.W.) 74, 84. 

Having lien on deeds cannot he com- 
pelled to produ>ce tJiem under s. 25 of 
the Victorian Act of 1866. 
In re Csaio, 5 A.L.T. 54. 

SPECIAL CASE. 

See Pragtioe. 

See Begistbab, Duties of 

SPECIFIC PERFORMANCE. 

See Trusts and Equities — (C) 
Priorities. 

See Vendor and Purchaser. 

Of agreement for lease 
See Lease. 

Caveat on land sought to he conveyed 
See Caveat against Dealings. 

STAMP ACT. 

Duty, on transfer 
See Transfer 

Duty, on nomination of trustees 
See Trusts and Equities. 

A transaction which is in effect a 
mortgage will not he treated as a trans- 
fer for the purpose of stamp duty. 

Ex parte Bali^abat L.M. and A. Co., 

Ltd.,17A.L.T. 43. 

Stamp duty payable as on conveyance 
where land brought under Act in name 
of purchaser. 

Ex parte Clissold, 5 N.8.W.L.R. 

(C.L.) 176. 

STATUTE OF LIMITATIONS. 

See Adverse Possession. 

See Boundaries. 

See Bringing Land under Act. 

See Certificate of Tjtle — (A,) (1) 

Powers of Registrar 

See Crown Grant. 

See Remedies for Deprivation. 

A person harred hy statute cannot pre- 
vent applicant from hringing land 
under Act 

See Bringing Land under Act. 

Bell v. Beckmann, 10 N.8.W.L.R. 

(£q.) 251. 



[ViCTORU, Act of 1866, s. 2^.]— Information 
— Escheat — Statute of Limitations (No, 21Z) 
Part II. — Injunction — Jurisdiction. — There 
is jurisdiction in Equity to entertain an infor- 
mation filed by the Attorney-General for 
a declaration of tiie title of the Crown to an 
escheat, and for an injunction against any 
dealing with the land by the Begistrar of Titles ; 
although the injunction shows a legal title in the 
Crown and alleges no special ground of 
equitable jurisdiction. The Statute oj Limita- 
tions (No. 213), Part U., does not affect &e Crown. 
Attobney-Genebal V, HoooAN, 3 V.L.B. (Eq.) 
111. 



SUCCESSION. 

To wife's realty 

See Husband and Wife. 

SUMMONS. 

To compel Registrar to act 
See Registrar, Duties of. 

SUPREME COURT. 

Jurisdiction 
See Practice. 

Powers of — Calling in certificate of 
title 

See Certificate of Title — (A) 

Cancellation, 

SURVEY. 

See Boundaries. 



TAIL. 

See also Estate Tail. 

[Q., Act op 1861, ss. 1, 16, 26, 36. 37, 38» 
43, 48, 112; Act op 1877, s. 51.]- 
Estate tail— Disentailing deed. — Deeds Regis- 
tration Act (7 Ftc., No, 16), s. 1^— Titles to Land 
Act J 1858, s. 20 — Statute Be Bonis Conditionalibus 
(1 Ed. I. c. 1) — The Fines and Recoveries Act (3 
and 4 Wm. IV., c. H)— Settled Land Act 0/I886 
(50 Vic.y No. 13), s. 31 (5)— Power to bar entail 
— Lands under Real Property Act— Lands not 
under Act — Special case — 0. XXXIV. , rr. 1 and 
4. — By a marriage settlement made in 1857, two 
pieces of land, herein called the Edward Street 
land and the Elizabeth Street land respectively, 
were conveyed to a trustee for the following 
uses:— To the use of the intended wife, the 
plaintiff E. A., for life, with remainder to the 
issue of the marriage as tenants in common in 
tail, with cross remainders, and with ultimate 
remainder in fee to the intended husband. The 
marriage was duly celebrated, and in 1866 the 
husband died intestate, leaving a son (his heir) 
and two daughters, who, with the widow and the 
husbands of the daughters, were the plaintiffs. 
Some years later, on the application of the 
trustee for uses, the Elizabeth Street land was, 
apparently bv inadvertence of the Beal Property 
Office, brought under the Beal Property Act, and 
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a certificate of title was issued to a nominee of 
the trustee, who shortly afterwards, by a nomi- 
nation of trustees, transferred the land to the 
defendants upon the trusts of the settlement of 
1857. In 1896, the defendants were, by order of 
Court, appointed trustees of the Edward Street 
land under The Settled Lands Act of 1886, and 
subsequently the tenant for Ufe sold the land for 
£3000, which amount remained in the hands of 
the defendants. In 1898, a deed, to which all 
the plaintiffs and the defendants were parties, 
was executed, which purported to convey the 
Elizabeth Street land, and the £8000 represent- 
ing the Edward Street land, to the defendants 
upon trust to hold the same subject to tihe life 
estate (except with respect to the £8000, in which 
the plaintiff E. A. gave up her life estate) of the 
plaintiff E. A., but discharged from the estates 
tail of the issue of the marriage, and all estates 
to take effect after the determination of such 
estates, and to hold them so discharged to the 
use of the three children of the marriage as 
tenants in common in fee. The plaintiff E. A. 
concurred in the deed as "Protector of the 
Settlement,*' which was executed and acknow- 
ledged as prescribed by s. 16 of The Deeds Regis- 
tration Act, 1848. In an action to determine the 
rights of the parties under the deed : Heldy that 
the registered proprietor of an estate tail under 
the Keal Property Acts can dispose of it by an 
instrument duly registered, and that the deed 
was consequently a valid disposition of the equi- 
table estates tail in the land held under the Real 
Property Acts, and also of the legal interests in 
the £3000 which represented the land not under 
the Real Property Acts. The English Fines and 
Recoveries Act (8 and 4 Wm. IV. c. 74) is not in 
force in Queensland, and therefore the concur- 
rence of the plaintiff E. A. as " Protector of the 
Settlement '' gave no additional validity to the 
deed. Allison v. Petty, 9 Q.L.J. 125. (Full 
Court.) 

[N.B.— The above case is inserted here because it was 
not reported when coL 96 was going throogh the press.] 

TENANCY AT WILL. 

See Gebtifioate op Title — (B,) 
Conclusive effect 

Expiration of- — Statute of lAmitations 
See Adyebse Possession. 



TENANT 

Meaning of term 

See Interpbetation — Words* 

Distress on goods of 
See MoRTOAaE. 

Rights of, -preserved 

See Cebtifioate op Title — (B,) 
Conclusive effect, 

TENANT FOR LIFE. 

Bight of trustee to bring land under 
Act in name of 

See Bringing Land under Act — 

(B*j Capacity, 



" TENANT OR OCCUPIER." 

See Interpretation — Words^ 

TIME. 

For lodging caveat against application 
cannot be extended 

See Bringing Land under Act 
In re Brouohton, 6 W.N. (N.S. W. ) 43. 

TITLE. 

See Certificate of Title. 

See Crown Grant. 

See Instruments and Documents 

OF Title. 

TRANSFER IN BLANK. 

See Remedies for Deprivation. 
See Transfer — (B,) Form and Pre- 
paration, 

TRANSFER. 

Toforeig^i company 

See Registrar, Duties of. 

To mMiried wom^zn-^Effect of consent 
of husband 

See Husband and Wife 

By married woman — Consent of 
husband 

See Husband and Wife. 

Of land subject to mortgage — Liability 

of transferee 

See Mortgage — Transfer of mort- 
gaged land. 

Of selection by infant 

See Trusts and Eqihties. 

Halli;. Lodee, 7 N.S.W.L.R. (Eq.) 44. 

SN.S.W.]— Voluntary trainsfer— Bankruptcy. 
n the case of a voluntary transfer the 
Registrar is not entitled to make a notification 
on the certificate of title that the transfer was 
made subject to the provisions of s. 55 of the 
Bankruptcy Act. Ex parte Cameeon, 15 N.S.W. 
L.R. (L.) 139. 

TRANSFER. 

A. EXCHANOB. 

B. FOEM AND PeEPARATION. 

C. Meroee* 

D. Natuee and Effect. 

E. Beoistbation. 

F. Prioeities. 

G. Stamp Duties. 

A. Exchange. 

[ViCTOEiA, Act op 1866.] — Exchange — Mar- 
riage settlement — Power to exchange settled land 
for other yielding " equal rental " — Exchange Jor 
lands of ample vahie but yielding no renuH-^ 
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Mefuiol of Regiitrar to register conveyance stu- 
tained — Trusts, — G. on Us marriage made a 
settlement oi lands under the Act on trustees for 
his wife and children, and the settlement con- 
tained a clause empowering the trustees to make 
an exchange of the land settled for other lands. 
It was desired to exchange the land in a manner 
not in accordance with the terms of the settle- 
ment. The settlor and his wife consented to the 
exchange. Held, that such consent could not 
hind the children, who were not of age and not 
before the Court, and that the Court would not 
exercise its discretion so as to compel the Begis- 
trar to register the land proposed to be exchanged 
in the name of the proposed transferees, and 
thus give an indefeasible title, which might at a 
fntnre time stand in the way of the children if 
they wished to object to the exchange. Ex parte 
DouGHABTY, 4 A. J.R. 71. (Full Court.) 

B. Form and Pbepabation. 

[ViCTOBU.] — Contempt of Court — Unautho- 
rised person preparing transfer — 11 Vic., No, 33, 
s, 13. — ^A person preparing a transfer of land for 
reward without proper authorisation to do so is 
guilty of a contempt of court under s. 13 of the 
Act 11 Vic, No. 13. In re Stbono, Ex parte 
Campbell, 4 A. J.B. 150. (Full Court.) 

[Q., Acts op 1861 and 1877.]— Transfer in 
blank. — A transfer in blank is a most improper 
proceeding. Halobow v. Fletoheb, B.C.B., 1st 
June, 188(5 ; Bishop v, Donkin, 7th June, 1887 ; 
Cox V, BouBNE, 8 Q.L.J. 66. Semhle, a memo- 
randum of transfer in blank is absolutely void. 

GlLBBBTV. BoUBNE, 6 Q.L.J. 270. 

[S.A., Acr op 1861.] — Agreement for sale — 
Payment of purchase-money.— ^o instrument or 
agreement in respect of land under The Seal 
Property Act of 1861 is of any validity or en- 
forcable either at law or in equity unless the 
dealing or transaction be one contemplated by 
the Act, and such instrument or agreement be in 
the form provided by the Act. The Beal Pro- 
perty Act contemplates no executory agreements, 
and no instruments that cannot be inmiediately 
registered. Lanob v, Buwoldt, 6 S.A.L.B. 75; 
S.C. 7 S.A.L.B. 1. 

C. Mebgeb. 

[N. Z Act. ]— M erger — Lease— Fee - simple — 
Mortgage — Registration — Equitable title.} — C. be- 
came the owner of a freehold property, the title 
to which was under the provisions of The Land 
Transfer Act, and executed three mortgages over 
the fee-simple. He was also, previously to the 
purchase, the assignee of a leasehold interest in 
the same land, over which interest a mortgage 
also existed. The third mortgagee, under his 
power of sale, sold the fee-simple to S. and 
executed a transfer to him, which was not regis- 
tered for some days. In the meantime S. paid 
off the mortgage over the lease and registered the 
discharge. The day after this registration, and 
before the transfer of the fee-simple to S. was 
registered, C. signed an agreement to assign the 
lease to B., who entered a caveat to protect his 
rights. Held, (1) That B. had no title of any 
kind which he could set up as against S.; (2) 
That although at the date of B.*s agreement S. 
had no complete title, he had a complete equi- 
table title against B.; (3) That the lease abso- 



lutely merged in the fee when the discharge of 
the mortgage was registered. Quare, whether 
the lease did not merge on the purchase by C. of 
the fee, subject to the rights of the mortgagee of 
the lease. Smith v, Davy (Begistrar) and Bxtlleb, 
N.Z.L.B. 2 S.C. 398. 

D. Natube and Effect. 

[VicTOBiA, Act op 1866.] —" Transfer "— 
Meaning of the term. — A transfer under the Act 
means something more than the signing and 
delivery to the proposed transferee of a form of 
transfer. It includes applying for and effecting 
the completion of the transfer by registration. 
Vale v, Blaib, 9 A.L.T. 90. 

[S.A., Act op 1861.] — Memorandum of 
transfer — Deed — Estoppel — Vendor's lien. — ^A 
memorandum of transfer under The Real Pro- 
perty Act of 1861, in the form in the schedule, 
does not, when registered, operate as an estoppel 
so as to prevent vendor from showing non- 
payment of purchase-money. Semble, a vendor 
under the Act has a lien for unpaid purchase- 
money against the purchaser, although transfer 
registered. Eellt v. Fulleb, 1 S.A.L.B. 15. 
Sedvide Sinclaib v. Gumpebtz, 15 W.N. (N.S.W.) 
125, infra, 

[N.S.W., Act OP 1862,8. 35.]— Memorandum 
of transfer — Deed, — Qu^re, whether a memo- 
randum of transfer registered under the Beal 
Property Act has not for all purposes the effect 
of a deed duly executed, so as to operate as an 
estoppel as to the payment of the specified 
consideration. (Kelly v. Fulleb, 1 S.A.L.B. 
15, supra, questioned.) Sinclaib v. Gumpebtz, 
15 W.N. (N.S.W.) 125. (FuU Court.) 

[Victobia, Act op 1866.]— Non-delivery of 
abstract of title — Land under Act, — ^Upon a 
contract for the sale of land under The Transfer 
of Land Statute a transfer under the Act is all 
that the purchaser is entitled to. He cannot 
insist upon delivery of an abstract of title and 
copies of deeds and documents relating to the 
land in vendor's possession. Davidson v, 
Bbown, 5 V.L.B. (L.) 221 ; 1 A.L.T. 43. 

[Victobia, Act op 1890, ss. 52, 89, 6th Sche- 
dule; Insolvency Act op 1890, s. 72.] 
— Settlement — Voluntary settlement — True 
consideration — Consideration other than that 
expressed in the deed — Estoppel. — The insolvent 
and A. had purchased land under the operation 
of The Transfer of Land Act, 1870, with money 
found entirely by the insolvent's wife, A. giving 
the insolvent a mortgage over the land for his 
half of the purchase-money. When the insol- 
vent's total indebtedness to his wife was £383, 
the value of the land being then £256, it was 
agreed between the insolvent, his wife, and A. 
that in consideration of the wife taking a pro- 
missory-note for £127 and obtaining a transfer 
of the land from the insolvent and A , she 
should release the insolvent of his indebtedness 
to her. The transfer was expressed to be in 
consideration of £256 paid by the wife to the 
insolvent and A. No money at all changed 
hands. The insolvent had, immediately before 
the transfer, discharged A. from his mortgage 
over the land. In an action by the trustee of 
the insolvent's estate to set aside the transfer as 
voluntary : Held, that the consideration stated in 
the transfer was not inconsistent with the true 
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consideration for the transaction, and that the 
wife was not estopped from relying on the real 
facts. Flanagan v, Bladen, 17 A.L.T. 69; 
1 A.L.B. 62. 

[ViOTOMA, Aoi OF 1866, s. 60.]— Trust—Con- 
structive notice of— Voluntary transfer.-^Q, 60 
of The Transfer of Land Statute does not apply 
to a voluntary transfer of land so as to relieve a 
voluntary transferee from the registered pro- 
prietor .of liability to beneficiaries for whom he 
is trustee. Cbow v. Campbell, 10 V.L.B. (Eq.) 
186. 

E. Begistbation. 

[N.Z., Act of 1886, ss. 38, 114, 175.] — 
Duty of transferee to register.— It is the 
business of the purchaser of land under the 
Land Transfer Act to take his transfer to the 
Begistry Office, and to procure himself to be 
registered. ComfON v. Bees, 9 N.Z.L.B. 656 (C.A.) 

[Q., Act of 1861, s. 91.] — Judgment, 
indorsement of on transfer. — Where a 
judgment is entered on the register against 
certain land, it is the duty of the Begistrar 
to refuse to register a transfer of the certificate 
of title for the said land, unless the judgment is 
indorsed on the transfer. M*Glonb v. Bboistbab 
OF Titles, 2 Q.L. J. 182 ; Pebkins v. Bboistbab 
OF Titles, 3 Q.L.J. 47 (Full Court) 

[Q., Act of 1861. s. 86."]— Void transfer 
— Cancellation of certificate of title, — Where 
a transfer was declared void as against 
a trustee in insolvency, an order was made 
to cancel the certificate of title in 
the register book, enter the vesting order, 
and issue new certificates of title. In re Wildash 
V, Hutchison, Ex parte Miskin, 1 Q.L.B. (Pt. II.) 
47. 

F. Pbiobities. 

[ViCTOBU, Act of 1866.]— Death of trans- 
feror.— A transfer executed by the trans- 
feror, but not registered before his death, is 
nevertheless valid, and passes the estate in the 
land to the transferee upon registration. Tiebnet 
V, Halfpenny, 9 V.L.B. (Eq.) 162, 167. 

[Q., Act of 1861, ss. 43, 48, 99 ; Act of 1877, 
ss. 12, 32, 48, 49. — Death of transferor— Caveat 
— WiU— Priority of gift.— 8., being the registered 

Sroprietor of lands under the Beal Property Act, 
evised the said lands to trustees upon certain 
trusts. Some time afterwards he executed a 
memorandum of transfer without consideration 
in favour of his son in the form required by the 
Act. That document remained in a drawer in 
testator's house, and was not registered. The 
will was not revoked, and on the day of his death, 
and after his death, the transfer was lodged in 
the Beal Propertv Office. Before the transfer 
was registered, tne trustees lodged a caveat 
forbidding the registration of the transfer. 
Held, that the will, being unrevoked, spoke from 
the death of the testator, and the ^t not being 
registered was incomplete, and the trustees were 
held to be entitled to registration in priority to 
the son. In re Seinneb, 6 Q.L.J. 68. 

[ViCTOBiA, Act of 1866, ss. 68, 42.] — Unregis- 
tered transfer to volunteer— Deposit of certi- 
ficate of title and transfer — Rights of depositee, — 
The registered proprietor of land executed in 
favour of A., for a nominal consideration, a 
transfer, which was not registered. A. deposited 
the certificate of title and transfer with a bwik as 



security for an overdraft, the bank having no 
notice'of a claim to the land by any person other 
than A. Held, that the bank only acquired such 
rights as A. had against the registered proprietor, 
and was not entitled as against him to hold the 
land as a security. {Semblej Secus, if the transfer 
had been registered. Plumpton v. Plumpton, 11 
V.L.B. 733. 

G. Stamp Duties. 

[Q., Act of 1861, ss. 77, 82.]— Nomination 
of trustees — Transferors and transferees iden- 
tical — Stamp Duties Act of 1866, #. 27.— A 
document in the form of a nomination of trustees 
from A. and B. to A. and B. as trustees under T?ie 
Real Property Act, 1861, for Shaw and Co., 
Limited, was tendered to the Stamp Conmiis- 
sioners to fix the duty payable. The transferors 
and transferees were identical. The Commis- 
sioners considered it a conveyance, and demanded 
duty accordingly, while the trustees claimed that 
it was liable to nominal duty only as an agree- 
ment. Held, that the instrument was in law 
invalid as a transfer, and did not require stamp 
duty, but that it could not be registered as a 
transfer without payment of stamp duty. In re 
Whitb and Shaw, 6 Q.L.J. 55. (Full Court) 

[Victobia, Act of 1890, s. 63.] —Assignment 
of contract of sale— /Stawip* Act, 1860, s. 93. 
— An assignment of a contract of sale of 
land which is under the operation of The 
Transfer of Land Act, 1890, is not an instrument 
*' whereby any property upon the sale thereof is 
legally or equitably transferred to or vested in 
the purchaser," within the meaning of s. 93 of 
The Stamps Act, 1890, and is therefore not liable 
to stamp duty as such. Johnson v. McEell, 14 
A.L.T. 177. 

[Victobia, Act of 1890.]— Sale— Tratw/er by 
way of mortgage, with deed of defeasance, in con- 
sideration of money lent — Stamps Act, 1890 (No» 
1140), ss. 70, 71, 93, 97.— -Stomp* Act, 1892 {No. 
1274], s. 13.— A transfer of real property, though 
absolute in form, when accompanied by a deed 
of defeasance, and in reality given by way of 
security for the repayment of money lent, is not 
a ** conveyance or transfer on sale," and is not 
chargeable as such with duty under the Acts 
abovementioned. In re Mulleb, Ex parte Bal- 
LABAT Land, Ac, Co. Ltd., 1 A.L.B. 84. (Full 
Court. ) (A firming decision of Hood J. , 17 A. L.T. 
43; 1A.L.B.68.) 

TRANSMISSION. 

See Bankruptcy. 

See Husband and Wife. 

See Infant. 

llevocation of probate 

See Remedies for Deprivation (D.) 
Qtteensland Tbustees Limited v. Bb- 
oistbab OP Titles, 5 Q.L. J. 46. 

Devise of trust estates — Registration of 
devise 

See Trusts and Equities — Recogni- 
tion of trusts. 
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Order-in-Council appointing trustees 
of Maori infant must he registered as a 
transmission* 

See Infant. 



TRANSMISSION BY DEATH. 

[N.Z., Act op 1885, 8. 177.]— Assurance 
Fund— Fees payable to.— Under s. 177 of the 
Act of 1885 the value of the estate or interest on 
which assurance charges were leviable was the 
value of such estate or interest free from encum- 
brances. In re the Will op Lopt, 6 N.Z.L.R. 
555. (But see now s. 11 of the Amendment Act of 
1889.) (Full Court.) 

[Q., Act op 1861.] —Evidence of Death— 
On a^n application for an order nisi calling on the 
Begistrar to register petitioner as owner of 
certain lands under the Act, the petitioner was 
next-of-kin of G., who was lost in the bush in 
1869, and, although search had been made, had 
never been heard of again. In 1872 letters of 
administration were granted to petitioner, but 
the Registrar had not considered there was suffi- 
cient evidence of death, and refused to register 
petitioner as proprietor of the lands. Held, that 
the facts disclosed reasonable presumption of 
death, and that the petitioner was entitled to be 
registered by transmission. Ex parte Genoe, 
B.C.R., 2nd July, 1873. (FuU Court.) 

[S.A., Act op 1861, s. 79.]— Evidence of 
desLth—Intestate Estates Act, 1867.— The provi- 
sions of The InUstate Estates Act, 1867, making 
the production of letters of administration con- 
clusive evidence that the- deceased died intestate, 
do not dispense with the proof of the death, but 
the production of such letters of administration 
only establishes conclusively the intestacy when 
the intestate is in fact proved to be dead. Panhan 
V. Pannan, 7 S.A.L.R. 64. (Full Court.) 

[Tas., Act op 186*2, ss. 80, 110.]— Interpreta- 
tion — Estate charged with sum of money. — 
Under a will trustees were directed to stand pos- 
sessed of testator's estate upon trust to set apart 
a sum of money and hold it in trust for W., an 
infant, subject to which in trust for A. abso- 
lutely. An application by A., under s. 80, to be 
registered as proprietor of lands in the estate, had 
been refused on the grounds that the certificate 
could not be issued clear of the charge, which 
could only be cleared off the estate by the infant 
when of full age. Held, that the intention of 
the wiU was satisfied by the trustees raising and 
standing possessed of the money, and that in so 
doing the trust in favour of A. was in force with- 
out waiting for such time as the infant could give 
a release, and that as soon therefore as the money 
was raised the certificate could issue. Aikenhead 
V. Becobdeb on Titles, April 30, 1890, Tas. Dig., 
coL 106. (Full Court.) . 

[N.Z., Act op 1870, sa. 21 (3), 115.]— Inter- 
pretation— Heir« and assigns.— Bj an ante- 
nuptial settlement, land was conveyed to trustees 
upon trust for the separate use of the wife during 
her life, then to the use of the husband and his 
assigns during his life, and after his death to the 
use of the chudren, in default of issue to the use 
of the heirs and assigns of the survivor. The 



wife having died without issue of the marriage, 
the husband appHed to the Land Transfer Office 
for a certificate of title as proprietor in fee 
simple. The application was refused, on the 
ground that the applicant had an estate for life 
only. Held, that the words "and assigns" 
following the word *' heirs" in the ultimate 
limitation conferred no power of appointment ; 
and that the applicant's estate in the land was a 
life estate. In re Knapman, 3 N.Z.J. (1878), 111. 
(Full Court.) 

[Q., Act op 1861.]— Interpretation— FiZ^— 
Parties. — ^A testator, seised of lands in fee-simple, 
made his will in the following terms : " This is 
my last will and testament. I bequeath to my 
wife the whole of my worldly goods and posses- 
sions, and I appoint J. and W. my executors." 
Testator died leaving widow enceinte. A post- 
humous son was born and was heir-at-law. The 
executors proved the will. The widow applied to 
bring certain lands under the provisions of The 
Real Property Act. Upon her appUcation the 
question was reserved for the Full Court. Does 
the fee-simple of the late C. S. W. pass to the 
widow by virtue of the will ? The Court declined 
to give an opinion, as certain persons not bound by 
the probate were not represented. In re Wabrt's 
Will, Ex parte Warbt, 1 S.C.R. (Q.) 136. (Full 
Court.) 

[S.A., Act op 1861.] -- Intestacy— FiZZ— 
Renunciation of trustees— Inheritance Act of 1867. 
— The effect of the renunciation by trustees 
under a will on lands under the provisions of The 
Real Property Act, of which the testator died 
seised, is to produce an intestacy as regards such 
lands, which are therefore removed from the 
provisions of The Real Property Act, and pass to 
the administrator by virtue of The Inheritance 
Act of 1867. The jurisdiction of deciding to 
whom the property is transmitted rests, in the 
first instance, however, in the Lands Titles Com- 
missioners. Adcock v. Poole, 7 S.A.L.R. 149. 
(Full Court.) 

[S.A., Act op 1861, s. 79.] —Intestacy— 
Powers of Registrar — Registered proprietor — Prior 
grant— Ejectment. — ^In ejectment by an adminis- 
trator to whom a certificate of title had been 
issued in pursuance of s. 79 of the Act of 1861, 
defendant claimed by virtue of a grant of the land 
made prior to the death of the registered pro- 
prietor. Verdict directed for plaintiff, with 
liberty to defendant to move for a nonsuit, on the 
ground that the Registrar-General had exceeded 
his power in issuing such certificate. Pannan v, 
Pannan, 6 S.A.L.R. 106. (Full Court.) 

[S.A., Act of 1861, s. 79.]— Intestacy— /nt««- 
tate Real Estates Act of 1867.] —A certificate of 
title issued under s. 79 of The Real Property Act 
of 1861 is not invalidated by reason that the 
particulars of transmission through which the 
applicant claims are not entered on the register. 
But it is sufficient if such certificate purports to 
be issued pursuant to the direction of the Lands 
Titles Commissioner, whose decision is final and 
without appeal. An administrator entitled to 
real estate of an intestate by virtue of The Inheri- 
tance Act of 1867 is not a person authorised by 
8. 79 of The Real Property Act of 1861 to apply 
to be registered as proprietor of the lands of an 
intestate, and the Real Property Commissioners 
have no jurisdiction to register transmission to 
him, but he is entitled to maintain ejectment by 



Digitized by 



Google 



211 



TRANSMISSION BY DEATH— TRESPASS. 



212 



virtue of his letters of administration, irrespec- 
tive of The BeaX Property Act^ and his title of 
possession dates back to the death of the intestate 
the moment such letters are granted. The lands 
of an intestate of whioh at the time of his death 
he is registered as proprietor, are therefore 
removed, by virtue of The Inheritance Act of 
1867, from ihe provisions of The Real Property 
Act of 1861. The provisions of The Intestate 
Estates Acty 1867. making the production of 
letters of administration conclusive evidence that 
the deceased died intestate, do not dispense with 
the proof of the death, but the production of such 
letters of administration only establishes conclu- 
sively the intestacy when the intestate is in fact 
proved to be dead. Pannan v. Pannim, 7 S.A.L.B. 
54. (Full Court.) 

[Q., Act of 1861, s. 89.]— Intestacy ~i2e/iMaZ 
of heir-at-law to enter transmission,— In. an action 
brought by C. B., as next friend of C. N. B., an 
infant, a verdict was given for the defendant. 
C. B. was registered proprietor of land held in 
trust to the use of his daughter, B. B., as she 
should by deed or will appoint in default for her 
own right heirs. B. B. died an infant, unmarried, 
leaving neither will nor deed. G. B. refused to 
execute a transfer to himself. Ordered that C. 
B. pay the costs in the action, including costs of 
the application ; that the Begistrar-General enter 
up transmission of the land to G. B. as heir-at- 
law to B. B. Leave was granted to defendant to 
issue execution against G. B. , and to enter a 
caveat until registration. Bouel v. Municipatity 
OP GooKTowN, 2 Q.L.J. 93. (Full Court.) 

[S.A., Act op 1861.}— Jurisdiction of 
Supreme Court.— Qw<«r«, whether the Supreme 
Court has any jurisdiction on applications for 
transmission by death, and whether the absolute 
and final decision in all such cases is not vested 
in the Kegistrar-General and the Lands Titles 
Commissioners. Lange v. Buwoldt, 7 S.A.L.B. 1. 
(Full Court.) 

[ViCTOBiA, AcTOP 1866,s.60.]— Married woman 
— Power to dispose of real estate by will. — Certain 
land under The Transfer of Land Statute was 
conveyed to a married woman with her husband's 
consent and paid for out of her separate estate. 
Held, that as to the land, she had a disposing 
power by will. In re Tbbgubtha, 10 V.L.B. 
(LP. AM.) 89. (FuU Court.) 

MarriedwomsLn^ Forms— Nomination of trust 
— M. was the registered proprietor of land under 
the Act. On 6th April. 1866, a deed of settle- 
ment was executed, by which the land was vested 
in trustees for her use, and power was given to 
her to dispose of it by will or otherwise, as she 
thought fit. On 7th April she married W., but 
no record of the marriage was entered on the 
certificate of title, and there was no nomination 
of trustees lodged in the Kegistry. She made 
her will on 15th May, 1868, and devised the land 
to H. and G., who were appointed trustees and 
executors of the will. She died on 11th August, 
1868. The trustees applied for transmission of 
the property to them. The Begistrar declined to 
grant transmission on the grounds (1) That the 
deed of 6th April was not in accordance with any 
of the forms provided by the Act ; (2) That no 
memorandum of the indenture was registered in 
the register book. Held, that the last objection 
was fatal ; that the trustees had not produced any 
memorandum of transfer to them by the deceased, 



under which alone they would be entitled to'a 
certificate. As nothing, therefore, passed by that 
deed, there was nothing to support the uses 
appointed by the will, which was made under 
coverture, and was, therefore, inoperative so far 
as the land was concerned. The application was 
dismissed, the costs incurred by the Begistrar, 
including the costs of counsel, to be paid out of 
the estate. In re Grant and Hall, B.GJS., 2nd 
September, 1872. (Full Court.) 

[N.Z., Act op 1886, ss. 115, 117.]— Probate 
necessary. — Transmistion to executrix and 
devisee^ Registration — Administration Act, 1879-] 
— P. , the registered proprietor of land under The 
Land Transfer Act, 1886, by his will devised it to 
his wife and appointed her sole executrix, and 
died after the coming into operation of The 
Administration Act, 1879. She applied to have 
a transmission to her as devisee, although she 
had not proved the will. Held, that the Begis- 
trar was justified in requiring probate to be 
obtained before registering. In re Petebsen, 
9 N.Z.L.B. 638. (Court of Appeal.) 

[N.S.W., Act op 1862, ss. 3, 39.]— Registra- 
tion — Necessity for — Meaning of ** instrument ** 
—Will—Bj s. 39 of The Real Property Act of 
1862, **no instrument, unless registered in 
manner hereinbefore prescribed, shall be effectual 
to pass any estate or interest in any land under 
the provisions of this Act,** and by s. 3 ** instru- 
ment" includes will. K's will was registered 
after filing of statement of claim but before hear- 
ing. Held, (1) That as plaintiffs were setting up 
an equitable right and not a claim to an estate 
or interest in land. s. 39 did not apply ; (2) If 
the section did apply, registration before hearing 
would be a sufficient compliance with it. Little 
v. Dabdier, 12 N.S.W.L.B. (Eq.) 319. (Full 
Court.) 

[N.Z., Act op 1886.]— Registration— TVatw- 
nUttee, Powers of-^Right of Registrar to inquire 
into trusts. — As to the rights of a person to whom 
transmission by death of the fee-simple of land 
has been registered, to sell without reference to 
the trusts with which his proprietorship is 
affected, su In re Transfer Faibbbothbb to 
Allan, 15 N.Z.L.B. 196. (Full Court.) 

[Victoria, Act op 1866, ss. 88, 129 (3).]— 
Registration — Powers of transmittee— Right of 
executor to give transfer before payment of debte 
^Administration Act, 1872 (No, 427) ss. 6, 10.] 
— The Commissioner of Titles has no power to 
register a transfer from an executor to a devisee 
until proof has been given that all the debts 
owing by the testator's estate have been paid or 
duly provided for. Ex parte Wisewould, 11 
A.L.T. 182. (Full Court.) 

[N.Z., AcTOP 1885.]— Registration— Poir«r# 
of transmittee — Land held by executor. — An exe- 
cutor or administrator registered as proprietor of 
land by transmission takes and holds the same 
with the same title and subject to the same 
equities and obligations as did the person whose 
representative he is. Kissick v. Black, 10 
N.Z.L.B. 619. (FuU Court.) 

TRESPASS. 

See Advebsb Possession. 
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TRUSTEE. 

See Infant. 

In bankruptcy or insolvency 
See Bankbuptcy. 

Right of to bring land under Act 
See Bringing Land under Act. 

For benefit of creditors — Duty of, to 
assign over onerous lease 

See Lease. 

Stevenson and Sons, Ltd. v. Bbind, 
21 V.L.R. 109 ; 16 A.L.T. 166. 

TRUSTS AND EQUITIES. 

Remedy where (Jrown grant improperly 
obtained in order to defeat trusts 

See Crown Grant. 

A registered proprietor is subject to 
equities existing before the land was 
brought under the Act 

See Certificate of Title — {B) 
Conclusive effect, 

Sbmpill v. Jabvis, 6 S.C.R. (N.S.W.) 
(Eq.) 68. 

TRUSTS AND EQUITIES. 

A. Powers op Trustee. 

B. Recx)gnition of Trusts. 
G. Priorities. 

D. Nomination op Trusts. 

E. Practice. 

{\\ Jurisdiction. 
(2) testing Order* 

F. Speoipic Perpobmance. 

G. Unregistered Instruments. 

A. Powers op Trustee. 

(See also Certipicate op Title— CJBj Conclusive 
effect.) 

{See also Recognition op Trusts, infra,) 

[N.Z.]— Bringing land under Act— Trustee 
without power of sale,— It is a gross irregularity 
to issue a certificate of title to trustees who have 
no power of sale. George v, A.M.P. Society, 
N.Z.L.R. 4 S.C. 165. (Full Court.) 

[Victoria, Act op 1866, s. 17 (1) and (5.)]— 
Bringing land under Act — Trustee without 
power of sale. — Trustees in fee-simple of land, 
not haying power of sale, are owners within s. 
17 (1), and entitled to bring land under the Act. 
In re Benn and Grice, 12 V.L.R. 366. (FuU 
Court.) 

B. Recognition op Trusts. 

(See also Certipicate op Title — fB) ConcluMve 
Effect,) 

[N.S.W., Act op 1862, ss. 33, 40.]— Certificate 
of title not paramount to a personal equity. 
^In 1870 E. H. conditionally purchased from 



the Crown 60 acres of land in the name of his 
son, P. H. (the plaintiff), then an infant six 
years old. In 1876 this selection, with several 
others, was sold to the defendant, the notification 
of transfer being signed by the plaintiff, then 
eleven years old. Afterwards, and before the 
plaintiff came of age. the defendant obtained the 
Crown grant and a certificate of title under The 
Real Property Act, Tne plaintiff on coming of 
age repudiated the transfer. Held^ that the 
plaintiff had a personal equity against thedef6n- 
dant, and that he had a right to call on defendant 
for a transfer, and that there was no resulting 
trust to the father. Held also, that the fact of 
the defendant having obtained a certificate of 
title under The Real Property Act was no bar to 
the plaintiff's right to establish his equity. 
(Sempillv. Jarvis, 6 N.S.W. S.CR. nEq.)68, 
followed.) Hall v. Loder, 7 N.S.W.L.R. (Eq.) 
44. (Full Court.) 

[N.Z. Act.]— Cestui que trust, Rights of. — 
A certificate of title under the Act does not, as 
between the immediate parties to a contract, 
alter their rights against and liabilities to each 
other. There is nothing in The Land Transfer 
Act which as between the trustee and cestui qu^ 
trust puts an end to the trust, and the cestui que 
trust may always enforce his rights against the 
trustees, though the trustees may have acquired 
a certificate of title. Paoro Torotoro v, Sutton, 
1 N.Z.J.R. (N.S.) S.C. 57. (Full Court.) 

[S.A., Act op 1861, s. 124.] — Contract.— 
An executory contract for the sale of land 
under The Real Property Act, 1861, though not 
in any form provided by such Act, and there- 
fore incapable of registration, can, as between 
the immediate parties thereto, be enforced in 
equity. Trusts may exist and be enforced (except 
after a sale to an innocent purchaser) against the 
proprietor of the estate or interest appearing on 
the register. Cuthbertson v, Swann, 11 S.A.L.R. 
102. (Full Court.) 

[Victoria, Act op 1866.] — Administrator — 
Power of, to sell lands, — An administrator of 
land under The Transfer of Land Statute can 
sell or mortgage, and is only accountable to his 
cestui que trust for what he does. Droop v. 
Colonial Bank, 7 V.L.R. (Eq.) 71. (Full Court.) 

[Victoria, Act op 1866, s. 50.] — Adminis- 
tratrix—Voluntary conveyance — Land pur- 
chased on security of tru4st estate — Statute of 
Frauds— Consideration— Void agreement— Nomi- 
nal consideration — Practice of Office of Titles. — 
Land purchased by a trustee with money raised 
by mortgage of the trust estate declared subject 
to the same trusts. An ante-nuptial agreement, 
void under the Statute of Frauds, cannot form a 
valuable consideration for the conveyance of land 
after the marriage. Section 50 of The Transfer 
of Land Statute does not apply to a voluntary 
transfer of land. An administratrix held, as 
part of the intestate's estate, land (lot 6) of which 
the testator was at his death proprietor in fee 
under The Transfer of Land Statute, and other 
land (lot 7) of which he was tenant only. She 
purchased the latter, mortgaged both lots to 
secure the payment of the purchase money, and 
became, in her own name, registered proprietor 
in fee of both, subject to the mortgage. She 
then married again, having, before the marriage, 
had an agreement (not in writing) with her pro- 
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posed husband, who did not know that she held 
as administratxix, that if he would expend money 
in improvements on both lots and pay off the 
mortgage she would transfer lot 7 to him. After 
the marriage he expended considerable sums of 
money in improving them ; she transferred lot 
7 to him for the nominal consideration of £5, 
and he became registered proprietor of it. In a 
suit for the administration of the intestate's 
estate : Heldt that both lots were subject alike to 
the trusts of the administration ; that the agree- 
ment before marriage was void under the Statute 
of Frauds, and formed no valuable consideration 
for the transfer of lot 7, and that the transferee 
was not protected by s. 50 of The Transfer of 
Land Statute. Cbow v. Campbell, 10 y.L.B. 
(Eq.)IB6. (FuU Court.) 

[8.A., Act of 1861.]— Devisee— TVwat estaUs 
— Purehcuer — Intestate Real Estates Distribution 
Act, 1867. —A devisee under a devise of trust 
estates, of which the testator was seised in fee- 
simple as administrator of an intestate who has 
died after the Intestate Real Estates Distribution 
Act, 1867, came into operation, is not entitled to 
sell such land without the consent of the persons 
beneficially interested in the same, nor will the 
Registrar General be compelled to register as 
proprietor of such land under the provisions of 
The Real Property Act, 1861, a purchaser from 
such devisee without such consent. In re 
MacCabthy, 11 8.A.L.R. 39. (Full Court.) 

[Tab., Act of 1862, s. 66.]— Devisee— Land 
devised in trust. — To secure repayment of a loan 
from B. to M. , B. was registered proprietor of M.*s 
land, and at the same time a deed was drawn up 
reciting that the land had been transferred to B. 
to secure the loan, and declaring that B. held the 
land on certain trusts. By his will he devised to 
trustees all the estates vested in him as trustee, 
subject to the trusts affecting the same, and on 
his death the trustees of his will appUed to be 
registered as proprietors, but were refused, on the 
ground that no notice of trusts is allowed to 
appear on the register. Held, that the lands 
passed to the trustees by operation of B*s will, 
and that the trustees should be registered pro- 
prietors thereof by virtue of s. 66, which allows 
a devise of registered land to be registered by the 
description of land vested in trust. In re Tbus- 
TEES Bbodbibb*8 Will, Jan. 29, 1876, Tas. Dig., 
col. 105. (FuU Court.) 

[ViCTOBLi, Act of 1866, ss. 38, 129.]— Execu- 
tor — Transfer by — Administration Act, 1872 (No, 
427), ss, 6, 10. — The Commissioner of Titles has 
no power to register a transfer from an executor 
to a devisee until proof has been given that all 
debts owing by the testator's estate have been 
paid or duly provided for. Ex parte Wisewould, 
11 A.L.T. 182. (Full Court.) 

[N.Z., Act of 1885, ss. 117, 118, 175 (4).] — 
Executrix registered as proprietor — Pro- 
duction of probate— Evidenc of due exer- 
cise of power — Transmission— Administration 
Act, 1879, 8, IQ— Administration Act, 1879, 
Amendment Act, 1885, «. 8. — Transmission of the 
estate of a deceased registered proprietor of land 
under the Land Transfer Act to his widow as 
executrix was duly registered, and a transfer by 
her to a purchaser, not describing the transferor 
as executrix, nor purporting to be made as a sale 
for the purpose of paying the debts of her late 



husband, was presented for registration. Held, 
that under s. 16 of The Administration Act, 1879 
(which provides that an executor to whom trans- 
mission has been registered shall, for the pur- 
poses of dealing, be deemed to be the absolute 
groprietor), the District Land Registrar, not 
aving express notice of a breach of trust, was 
bound to register without requiring production 
of the probate or other evidence that the execu- 
trix was acting within her legal powers. In re 
Transfer Faibbrothbb to Allan, 15 N.Z.L.B. 
196. (Full Court.; 

[N.Z., Act of 1885, ss. 56 to 57.]— Fraud- 
Knowledge of trust.— B., having bought and paid 
for a piece of land under The Land Transfer Act, 
had me same transferred to C, who thereupon 
became registered as proprietor. B. went into 
and remained in possession of the land, and held 
the certificate of title. C. died intestate, leaving 
a widow, who subsequently took out administra- 
tion of his estate, and with f uU knowledge of the 
facts of the case, obtained possession of the certi- 
ficate of title and registered a transmission of 
C.'s estate to herself as administratrix, by means 
of which she became the registered proprietor of 
the land. She then brought an action against B., 
who remained in possession, to recover possession 
and mesne profits. B. set up the facts to justify 
his occupation, and counterclaimed for a decree 
that the plaintiff should transfer the land to him. 
Held, (1) that the administratrix by transmission 
took as the representative of the deceased intes- 
tate, and subject to the same obligation ; and that 
the trust enforceable against the deceased was 
enforceable against her ; (2) that the plaintiff's 
conduct in registering her transmission amounted 
to fraud, and that her registration as proprietor 
had been obtained by fraud, and was therefore 
not within the protection of ss. 55 or 56 of the 
Act. KissiOK V, Black, 10 N.Z.L.R. 519. (Full 
Court.) 

[S.A., Act of 1861, s. 79.]— Infants— Breach 
of trust — Tortious sale — Effect of bringing land 
under Act upon trusts, — A testator devised and 
bequeathed the whole of his real and personal 
estate to trustees upon trust (after payment of 
debts, Ac), to pay over the annual income, rente, 
&c. , to his wife to and for the maintenance of 
herself and the support and education of his 
children so long as she should remain his widow 
during the remaining period of her natural life. 
Testator died 14th October, 1863, leaving his 
widow and four infant children. After the death 
of the testator, the trustees sold for £685, and 
made appUcation under the 79th section of The 
Real Property Act, 1861, to be registered as pro- 
prietors of certain lands forming portion of the 
estate, and the certificate of title was issued in 
the name of the purchaser, £335 of the purchase 
money being paid in cash, and the balance se- 
cured on mortgage. Subsequently, and shortly 
before suit instituted on behalf of the infant 
children, the trustees repurchased the property 
for £200, and obtained a transfer to themselves 
of, and executed a declaration that they held the 
same, subject to the trusts of the will. On bill 
filed on behalf of the infant children : Held (1) 
That the children were entitled to elect either to 
take the land or the proceeds of the sale, and 
that the latter course being more to their advan- 
tage, the trustees must pay over to them the 
amount of such proceeds ; (2) That the land he- 
lore the sale having been under a system which 
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recognised and protected the equitable interests 
of the infants, had not by repurchase under the 
Beal Property Act, which ignores equities, been 
reinstated to its former position. Trustees ordered 
to pay infants costs of suit as between attorney 
and chent. St. Georob v, Bxtbnett, 10 S.A.L.B. 
47. (Full Court.) 

[S.A., Act op 1861.] — Lease — Breach of 
trust— Liability of retiring trustees for breach 
by new trustee, — E. made his will, whereof 
he appointed E. and M. trustees, and 
devised to them certain properties upon trust for 
his widow for life, and s^ter her death to be sold 
and the proceeds divided between the plaintiffs 
and other persons. The widow and E., being 
desirous of granting a lease to E. of part of the 
trust property, K. resigned the trusteeship, and 
W. was appointed in his stead. The land was 
brought under the Beal Property Act in the 
names of M. and W., and a lease was made to 
E. Held, that the making of the lease was a 
breach of trust, aud that the retiring trustee, the 
continuing trustee, and the new trustee were all 
liable for any damage sustained by the benefi- 
ciaries. BowELL V. Eeats, 19 S.A.L.B. 8. (Full 
Court.) 

[Victoria, Act op 1866, ss. 38, 50, 129 (3), 
135; Act op 1885, s. 72.]— Mortgage to 
trustees — Refusal of Registrar to register 
discharge — Costs. — Where the discharge of 
a mortgage, of which trustees are the mort- 
gagees, is presented for registration by the regis- 
tered proprietor, the Begistrar is not at liberty to 
refuse to register such discharge on the ground 
that it was not shown to his satisfaction that the 
deahng was authorised by the trust. Costs were 
ordered to the applicant under s. 72 of the Act of 
1885. Ex parte Campbell, 9 A.L.T. 183. (Full 
Court.) 

C. Pbiobities. 

[N.Z., Act op 1885.]— Charging order— 
Transfer, — A charging order only binds lands 
subject to the equities subsisting at the time, and 
will therefore be removed to enable the registra- 
tion of a transfer which was executed prior to the 
making of the charging order. In re Mutual 
Benefit Building and Investment Society, Ex 
parte Baymes, N. Z.L.B., 6 S. C. 293. (Full Court.) 

[N.Z., Act op 1885.] —Charging order— TTant 
of beneficial interest— Cancellation under rule 314. 
— A charging order only affects property in which 
the defendant is beneficially interested, and 
registration gives no priority over an unregistered 
transfer to a purchaser in good faith, made before 
the issuing of the order. In re Beattie, N.Z.L.B. 
6 B.C. 342. (FuUCouri;.) 

[N Z., Act OP J 885.] — Mortgage by way of 
absolute transfer. — Mortgage by transferee — 
Caveat — Rival equities — Negligence, — H., the 
registered proprietor under the Act of 1885 of a 
section of land, borrowed money from E. upon 
the security, inter alia, of such land. Instead of 
giving E. a mortgage, H. signed an absolute 
transfer of the land in his favour. The considera- 
tion of the transfer was stated as £100, and the 
certificate of title and transfer were handed to 
K., who agreed not to register the transfer. He 
did register it, and borrowed money after such 
registration from the National Bank, to secure 
which he executed in favour of the bank a mort- 
gage over the land. The bank received the certi- 
ficate of title and mortgage from E. and held over 



the latter unregistered. Subsequent dealings 
between H. and E. entitled the former to have 
his land transferred back free of encumbrances, 
and shortly afterwards H. lodged a caveat to pre- 
vent dealings with the land. After the lodging 
of such caveat the bank tendered its mortgage 
with the certificate of title for registration. Upon 
receiving notice of this, H. brought an action to 
uphold his caveat, and to compel the bank and 
the Official Assignee of E., who had become 
bankrupt, to transfer the land to him free from 
encumbrances. Held, that H. having falsely 
represented the transactions between himself and 
E. to be a sale and not a mortgage, and so put 
E in a position to become the registered proprie- 
tor, and as such to obtain the advance from the 
bank, was not on an equality with the bank, and 
could not enforce his equity as against the bank, 
upon the principle that, of two innocent persons 
a&ected by fraud, the one who by his negligence 
or conduct has made it possible for the fraud to 
be committed should be the sufferer rather than 
the other. Held also, that the fact of the bank 
having held over its mortgage unregistered made 
no difference to the position, it not appearing 
that H. had been in any way misled or affected 
by the non-registration. Honeybone v: National 
Bank, &c., Limited, 9N.Z.L.B. 102. (Full Court.) 

[Q., Acts op 1861 and 1877]— Nomina- 
tion of trustees — Power of attorney given 
by cestui que trust — Assignment by cestui 
que trusts Subsequent assignment under power of 
attorney — Forgery— Notice.— "B., by a nomina- 
tion of trustees under The Real Property Act of 
1861, transferred certain lands to trustees upon 
trust for B. for the joint lives of himself and his 
wife, and after his death upon certain other 
trusts. In 1885 B. executed a power of attorney 
in favour of B., authorising him to mortgage the 
lands ; but afterwards assigned his interest to B., 
who assigned half the interest for value to C. In 
1886 R., pretending to act in pursuance of the 
power qI attorney and of a letter from B., which 
was a forgery, mortgaged B.'s supposed interest 
to H. for £1000. H. gave notice of the mortgage 
to the trustees, to whom C. had given no notice. 
On the question of priority arising between C. 
and H.: Held, that during tiie lives of B and his 
wife B. took in equity a freehold estate in the 
land, and therefore no notice of assignment was 
necessary to be given to the trustees ; but C. 
being first in point of time, was prior in right to 
H. In re Butter, 3 Q.L.J. 105. (Full Court.) 

jTiCTOEiA, Act op 1866.]— Sale by sheriff- 
Prior purchase — Unpaid purchase — A pur- 
chase made at a sheriff's sale of the inte- 
rest of a registered proprietor, and per- 
fected by a transfer, was held void as against 
the interest of a prior purchaser from 
the registered proprietor, but good as against the 
registered proprietor's right and interest in re- 
spect of unpaid purchase money. Brew v. 
Jones, 2 V.B. (Eq.) 20 ; 2 A. J.B. 6. (Full Court.) 

[Victoria, Act op 1890, s. 139.]— Sale by 
sheriff— Prior equitable interests — A vendor sold 
land upon the condition, inter alia, that upon 
default by the purchaser in payment of promis- 
sory notes which formed part of the purchase 
money the vendor might rescind the sale. Subse- 
quently, the vendor assigned all his interest in 
the land, and the proceeds arising from the sale, 
to a company upon certain trusts, which they 
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accepted and entered upon. Thereafter the pro- 
missory notes were overdae and dishonoured, 
when a creditor obtained judgment against the 
vendor, and issued execution hereon, and on the 
28th May, 1893, lodged with the Registrar a writ 
of fi. fa. under s. 139 of The. Transfer of Land 
Actf 1890, together with a statement specifying 
the lands above mentioned, which still stood in 
the name of the vendor, as those sought to be 
affected by the writ. On 28th July, 1893, the 
sheriff sold the whole of the lands under the fi. 
fa., but on that date the company lodged for re- 
gistration a transfer to them from the vendor, 
dated 26th June. In an action by the sherifPs 
vendee, claiming to be entitled as against the 
company to a transfer of all the estate and in- 
terest of the vendor in the estate : Held^ that the 
sale by sheriff was subject to all the equitable 
claims to which in the hands of the vendor it was 
liable, and that the equitable claims of the com- 
pany must prevail. Bowe v. The Equity Trus- 
tees AND Agbncy Co., Ltd., 21 V.L.R. 762. 
(Full Court.) 

[S.A., Act op 1861.]— Sale by sheriff— Prior 
unregistered transfer and deposit of title. — The 
question of the rights of an unregistered trans- 
feree, and of the rights conferred by a deposit 
of a certificate of title as against the sheriff's 
transferee, discussed. In re Wadham's Caveat, 
13 S.A.L.R. 70. (Full Court.) 

rS.A., Act op 1861 ; Act op 1878, ss. 41, 67.] 
—Sale by sheriff — Prior unregistered transfer. — 
The sheniBf has only power to sell the debtor's 
beneficial interest in the land, and the rights of 
other beneficiaries antecedent to the writ of ^. fa. 
will be protected on proper proceedings being 
taken at any time before Uie registration of the 
sheriff's transfer. L. duly executed a transfer to 
B. at a date prior to the registration of a fi. fa. 
on the land included in the transfer. The 
sheriff sold to T , and executed a transfer to him. 
Held, that B.'s unregistered transfer tofck pre- 
cedence of the sheriff's transfer, and should be 
registered Inre Bosquet's Caveat, 17 S.A.L.R. 
173. (Full Court.) 

[Victoria, Act op 1866, ss. 49, 60.]— Specific 
performance — Sale of land — Uncertainty of 
agreement — Possession. — ^Although a written 
agreement for the sale of land was so uncertain 
as to the land intended to be sold that it would 
not be enforced at law, the Court held that pos- 
session, coupled with the agreement, was -suffi- 
cient to make it enforcable in Equity, and that it 
could be enforced against a subsequent pur- 
chaser, with notice from the \endor, notwith- 
standing ss. 49 and 50 of the Transfer of Land 
Statute. Cunningham v. Gundry, 2 V.L.R. (Eq.) 
197. (Full Court.) 

[Victoria, Act op 1866, s. 60.] —Trans- 
fer — Notice of equitable interest to transferee 
before registration of— The Transfer of Land 
Statute was not intended to abolish the principle 
of notice. Actual notice of an equitable interest 
in another given to a purchaser of land under the 
Act at any time before he has completed his 
title by getting his transfer registered is suffi- 
cient to entitle the person to whom the equitable 
interest is to prevent the issue of a clear certi- 
ficate of title to such purchaser. Cowell v, 
Btacey, 13 V.L.R. 80. (Full Court.) 



[Q., Act of 1861,88. 98,99; Ac* of 1877, 
88. 12, 14, 16, 38] — Specific performance 
— Agreement for sale — Caveat by purchaser 
— Transfer to a later purchaser who lodges 
transfer and certificate of title. — On 25th 
June D., being registered as proprietor, 
agreed to sell his land to H., who lodged a 
caveat against dealings on 1st July, which was 
duly registered on 16th July. On 26th June D. 
agreed to sell the same land to S., and on 14th 
July S. paid the purchase-money and received 
from D. a memorandum of transfer and the certi- 
ficate of title, which, however, he did not lodge 
for registration until 13th August. H. after- 
wards brought an action against D. for specific 
performance and obtained a decree. Held^ on a 
summons under s. 99. for withdrawal of the 
caveat, that Tfie Real Property Act recognises 
the doctrine of specific performance, and that 
the caveat.of H. had priority, and protected the 
prior equitable title of H. against any effort of S. 
to secure a paramount legal title by registration. 
In re Scanlan, 3 Q.L.J. 43. (Full Court.) 

D. Nomination op Trustees. 

[Q., Act op 1861, ss. 77, 79.) -Equitable 
mortgage by deposit.— The deposit of a nomi- 
nation of trustees creates an equitable mortgage. 
BuRRELL V. Hope, B.C.R. 16th August, 1871. 
(Full Court.) 

[Q., Act op 1861, ss. 1, 3, 40, 77, 78.]— 
Schedule of trusts — Not an ^HnstrumenV* under 
the Act — Interpretation clause — Life estate — 
Survivorship. — By a nomination of trustees the 
defendant, J. W , transferred certain lands to 
trustees. The schedule of trusts specified that 
the lands were to be held in trust *' for and on 
behalf of W. W. (a minor) and S. G. W. (wife of 
J. W.) and for their sole use and benefit'* S. G. 
W. died before W. W., who died after having 
devised all his real estate to the plaintiff. The 
defendant, J. W., never gave up possession to 
the plaintiff or to any person entitled under the 
nomination of trustees. Held^ on demurrer, 
that the schedule of trusts was not an ** instru- 
ment " under the Act, and that therefore the word 
"heirs" could not be imported. The benefi- 
ciaries obtained an estate for life only. Walters 
V. Eldridge, 4 Q.L.J. 118. (Full Court.) 

[Q., Act op 1861, ss. 77, 82.] -Stamp 
duty. — A document in form of a nomi- 
nation of trustees, from W. and S. to W. 
and S as trustees for S. and Co , Ltd., was 
tendered to the Stamp Commissioners to assess 
the duty payable. The transferors and trans- 
ferees were identical. Duty was demanded as on 
a conveyance, while the trustees claimed that it 
was liable to nominal duty only as an agreement. 
Held, that the instrument was in law invalid as 
a transfer, that it did not require stamp duty, 
but that it could not be registered as a transfer 
without payment of stamp duty. In re White 
AND Shaw, 6 Q.L.J. 65. (Full Court.) 



(1) 
(2) 



i. Practice. 

Jurisdiction. 
Vesting Order, 



(i; Jurisdiction. 
[Victoria. Act op 1866.] — Courts of 
Equity* — The immense power whi(di The 
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Transfer of Land Statute gives to a proprietor 
of completely barring clear equities presents 
a reason for Courts of Equity readily interfering 
by injunction. Davis v. Weket, 3 V.R. (Eq.) 1 
3 A. J.R. 1. (Full Court.) 

[N.Z., Act OP 1870, ss. 41, 88, 89.]— Equit- 
able jurisdiction of Supreme Court. — 
Semhle, that the Land Transfer Act does not 
not exclude the equitable jurisdiction of the 
Court to deprive an applicant for registration of 
an advantage unduly gained, Eisslino r. Mit- 
CHBLSON, N.Z.L.R. 3 C.A., 261. (Full Court.) 

[N.Z , Act of 1885, ss. 55 to 67.]— Equitable 
jurisdiction.— Notwithstanding the provisions 
of ss. 55, 67 of the Act of 1885, the Supreme 
Court as a Court of Equity can and will enforce 
a trust against the holder of a legal estate in 
land under a certificate of title, where the facts 
would warrant the interference of a Court of 
Equity. Kissick v. Black, 10 N.Z.L.R. 519. 
(Full Court.) 

[S.A., Act op 1861.] — Reformation of instru- 
ments. — Quarey whether the equitable doctrine 
of the reformation of instruments is applicable 
to the documents affecting land under the provi- 
sions of The Real Property Act, 1861. Febrett 
V. Clabk, 10 S.A.L.R. 202. (Full Court.) 

(2) Vesting Order, 
See also Vesting Obdeb, infra, 

[Victobia, Act op 1866 ]— Death of trustee 
—Land in name of suiTiving executor — Statute 
of Trusts, 1864 (No, 234), s. 34.— P. devised 
realty to his wife for life, remainder to children, 
and appointed two executors but no trustee. 
One executor died and the other brought the 
unsold land under The Transfer of Land 
Statute, obtaining the certificate of title in his 
own name. Upon petition by the widow and 
children praying for a new trustee in the place of 
the deceased executor, and a vesting order vesting 
the unsold land in such trustee and the surviving 
executor, the Court made the order as sought. 
In re Philpott, 4 V.L.R, (Eq.) 20. (Full Court.) 

[Q., Acts OP 1861 and 1877.] -Discharge of 
mortgage.— Land had been mortgaged to a 
building society ; the mortgage had been paid off ; 
the buUding society had ceased to exist, and no 
trace of a release could be found. An order was 
made on the petition of the mortgagor vesting in 
him the interest of the society in the mortgage. 
In re Cain, 6 Q.L. J. 93. (Full Court.) 

[Victobia, Act of 1866 ; Act op 1867, s. 12.]— 
Jurisdiction of Commissioner of Titles — 
Statute of Trusts, 1864 (No. 234), s. 19— Jwrndic- 
tion of Supreme CoMrt.— The only power of the 
Commissioner of Titles to make a vesting order as 
to lands under The Transfer of Land Statute (No. 
301) is that contained in s. 12 of the Amending 
Act (No. 353). That section empowers him to 
make an order only in cases in which the Supreme 
Court would have such power under s. 19 of The 
Statute of TrusU, 1864 (No. 234), and such power 
can be exercised by him oniy after compliance 
with the formalities which would be observed by 
the Supreme Court; and, inasmuch as the 
Supreme Court would not make an order vesting 
land in new trustees without notice being first 
given to the old trustees in whose name it stood, 
the Commissioner has no power to do so until 



such notice is given. Webneb v, Boehm, 16 
V.L.R. 73. (Full Court.) 

[Q., Act op 1861, s. 86.]— Transfer void 
against trustee.— Where a transfer of property 
was declared void as against a trustee in insol- 
vency, an order was made to cancel the certifi- 
cates of title in the book, enter the vesting order, 
and issue new certificates of title. In re Wildash 
AND Hutchison, Ex parte Miskin, 1 Q.L.R. (Pt. 
II.) 47. (Full Court.) 

F. Specipic Pebfobmance. 

See Pbiobities, supra, 

(See also Vendob and Pubchaseb, infra,) 

G. Unbegistebed Instbuments. 

(See Unbegistebed Instbuments (infra,) 

See also Lease. 

UNDERTAKING. 

See Practice — Stay of proceedings, 

UNREGISTERED INSTRUMENTS. 

See Certificate of Title — (i^) 
Conchisive effect (e) — Rights of 
occupier. 

See Lease. 

See MoRTaAGE — Power of sale. 
Mathieson V, Mebcantile F. and a. 
Co., Ltd., 17 V.L.R. 271. 

Assignment of lease by way of mort- 
gage. 

See MoRTGAQE — Equitable mortgage, 

Naumbueg v. Albebtson, 3 Q.L.J. 

125. 

Interest under, protected against frauds 
See Fraud. 

McEllister V, Biggs, 8 App. Cas. 
314, 

Caveat in respect of unregistered mort- 
gage. 

See Caveat against Dealings. 

Effect of unregistered mortgage. 
See Sales by Sheriff. 

Effect of unregistered transfer. 
See Sales by Sheriff. 

Right of unregistered transferee to 
notice of caveat, dc. 

See Caveat against Dealings. 



UNREGISTERED INSTRUMENTS. 

See also Lease (G.) 

[S A., Act op 1861.]— Forms — Executory 
agreement, — No instrument or agreement in re- 
spect of land under The Real Property Act, 1861 
is of any validity or enforceable either at law or 
in Equity unless the dealing or transaction be 
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one contemplated by the Act, and such instru- 
ment or agreement be in the form provided by 
the Act. The Real Property Act contemplates 
no executory agreements, and no instruments 
that cannot be immediately registered. Lanoe v. 
RuwoLDT, 6 S.A.L.R. 76. (Full Court.) 

[Victoria, Act op 1866.]— Forms. — Instru- 
ments executed in the form provided by the 
Transfer of Land Statute are not, previous to 
registration, void of all effect, except as to con- 
veying, passing, or conferring estates or interests 
and rights in land. They may, before registra- 
tion, have effect as contracts between the parties 
to them, or operate as securities springing from 
the date of signing, and acts done by the parties 
under and in accordance with the contracts be- 
fore registration may, as between the parties, be 
valid and effectual. Mathirson v. Mercantile 
Finance and Agency Co,, Ltd., 17 V.L.R. 271. 
(Full Court.) 

[Victoria, Act op 1890, ss. 139, 209]— Un- 
registered transfer — Regutration of Ji, fa. on 
land transferred. — A transfer of property by a 
judgment debtor made before the service of the 
copy writ of fi. fa.^ but not presented for re- 
gistration prior to such service, cannot be re 
gistered during the period of three months from 
the date of the service of such writ. In re Shears 
AND Adler, 17 V.L.R. 316. (Full Court.) 

[S.A., Act op 1861, s. 39.]— Unregistered 
deed — Equitable right. — Although an unregis- 
tered deed is not effectual to pass any interest in 
land under s. 39 of the Act of 1861, yet it is effec- 
tual to pass an equitable right to set aside a cer- 
tificate of title relating thereto which has been 
obtained by fraud. McEllister v. Biggs, 8 App. 
Cas. 314. (Full Court.) 

[Victoria, Act of 1890, ss. 63, 99, 100.] — 
Unregistered lease— Covenant to pay rent — 
The lessor is entitled to sue the lessee on a 
covenant to pay rent contained in a lease of land 
under the Transfer of Land Act, even though the 
lease might be inoperative under the Act because 
pot registered. Munro and Baillieu v. Adams, 
17 V.L.R. 703. (FuU Court.) 



UNPAID VENDOR. 

Bights of against sheriffs transferee 
See Sales by Sheriff. 

USE AND OCCUPATION 

By sub-lessee 
See Lease. 

VENDOR AND PURCHASER. 

Contract to give possession 

See Certificate of Title — (B) 
Conclusive effect. 

[Tab.] — Conditions of sale.— Where, by 
the ^conditions of sale, the vendor was to deliver 
the abstract, deducing his title from the Crown 
grant, and part of the land included in his 



grant was by error subsequently included in D.'s 
certificate of title : Held^ that as the vendor was 
bound to furnish external evidence establishing 
his priority over D., he could not comply with 
the condition. Sharpe v. Hadley, June 12, 1883, 
Tas. Dig., col. 107. (Full Court.) 

[N.Z., Act op 1886.]— Notice of unregistered 
agreement— Fraud — Wilful refusal to receive 
information—Forcible taking possession of certifi- 
cate of title and transfer — Payment of purchase 
money. — The plaintiff S. sold and transferred 
land under The Land Transfer Act to the plain- 
tiff M., with a verbal agreement reserving to 
himself certain rights over part of the land. The 
agreement was reduced into writing, but not 
signed, owing to its being mislaid. The transfer 
to M. was registered, but the certificate of title 
was held by the solicitor to both parties on behalf 
of S., pending the execution of the written agree- 
ment. M. then sold to the defendant, subject, as 
M. alleged, to the agreement with S., and the 
defendant agreeing to be bound by it. The 
defendant, however, alleged that she purchased 
and paid her deposit without any notice of the 
agreement with S. Subsequently to the payment 
of the deposit, M. and the defendant went to 
complete the transaction at the ofiSce of the soli- 
citor who had acted for S. and M. The solicitor^ 
by their instructions, prepared a transfer, which 
M. executed, and the defendant drew a cheque 
for the balance of the purchase-money, which*she 
placed upon the solicitor's table. The solicitor 
then spoke of the agreement between M. and S., 
for whom he was still holding the certificate of 
title, and was explaining that it would be neces- 
srry for the defendant to execute an agreement 
for S.'s protection similar to that between M. and 
S., when the defendant, against the solicitor's 
will, seized the transfer and certificate of title, 
which were lying on the table, and ran off with 
them out of the ofl&ce. In her hurry she took up 
her cheque with the other papers, and finding 
that she had done this, she returned towards the 
ofiSce, and meeting M. outside, paid the cheque 
to M., who received it and cashed it without the 
concurrence of the solicitor. The solicitor at 
once lodged a caveat in the name of M. for the 
purpose of protecting S., and the transfer to the 
defendant having afterwards been presented for 
registration, this action was brought by M. and 
S., and others interested, claiming specific per- 
formance by the defendant of her alleged agree- 
ment to take subject to the rights of S. Held, 
(1) (on the evidence) that the defendant was 
informed during the negotiations between her 
and M. of all the terms of the agreement between 
M. and S., and that she agreed to be bound by 
them, and purchased and paid her deposit on 
that understanding; but (2) that it was not 
necessary for the plaintiffs' case that more should 
be found than that the defendant had notice of 
the agreement between M. and S., or wilfully 
refused to listen when information was being 
given in regard to it ; and that even if there had 
been no express agreement by the defendant to 
be bound by its terms, as she had wilfully parted 
with her purchase-money with notice of the 
rights of others, she could not have her transfer 
registered without securing those rights, or have 
claimed, if registered, to hold the land discharged 
of those rights. Decree for specific persormanoe. 
Millard v, Cowdeey, 14 N.Z.L.B. 12. (Full 
(Court.) 
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VENDOR AND PURCHASER. 



[S.A., Act of 1861, s. 124.]— Remedies for 
deprivation — " Other action for the recovery of 
Zand."— The words " other action for the recovery 
of land," following the words •* action of eject- 
ment " in B. 124 of the above Act, refer to 
actions at law in the nature of ejectment which 
may by possibility come under the cognisance of 
a Court of Equity, but do not include a suit for 
specific performance. An executory contract for 
the sale of land under the Act, though not in any 
form provided by the Act, and therefore incap- 
able of registration, can, as between the imme- 
diate parties thereto, be enforced in Equity. 
CUTHBBBTSON V, SwAN, 11 S.A.L.R. 102. (Full 
CJourt.) 

[N.Z., Act of 1885.] — Rtscission— Negligent 
Bale by trustees at under value — Notice. — ^Negli- 
gence by trustees in relation to a sale resulting 
in a sale of trust property at a greatly less price 
tiian otherwise would have been obtained is a 
breach of trust, and where the purchaser is at 
the time of the contract, and before the execution 
of it, actually aware of such negligence by his 
vendors, the Court will rescind the sale though 
completed. A sale by native trustees under the 
above circumstances was set aside, and the pur- 
chaser, who had been registered as proprietor 
under The Land Transfer Act, 1885, decreed to 
re-transfer to the cestui que trust. Toko Eeihana 
17. Moore, 8 N.Z.L.R. 315. (Full Court.) 

[N.S.W.]— Specific performance —Parties. 
— Qy^jere, whether subsequent unregistered pur- 
chaser should be joined as a defendant in an 
action for specific performance of prior agree- 
ment for a lease against his vendor. Hood v. 
CuMJBN, 6 N.S.W.L.R. (Eq.)22; 1 W.N.(N.S.W.) 
117. (Full Court.) 

Specific performance — Priorities between 
purchasers — Purchaser with notice of prior transfer 
— Effect of registration.— S^eoi^G performance 
of an agreement decreed against the vendor and 
a purchaser with notice of the agreement, 
although the purchaser had obtained and regis- 
tered her conveyance, and the plaintiff's agree- 
ment was unregistered. Voceensohn v. Zeven, 
8 W. W. AND A'B. (Eq.) 11, 122. (Full Court.) 

[Q., Act of 1861, ss. 98, 99 ; Act of 1877, ss. 
12, 14, 15, 38.] — Specific performance — Priori- 
ties between purchasers. — On the 25th June, 1886, 
D. sold a piece of land to H., and having after- 
wards attempted to withdraw from the bargain, 
H.. on 1st July, 1886, lodged a caveat against the 
land in the registry, which was registered on 
15th July, 1886. On 26th June, 1886, D. sold 
the same piece of land to S., and on the 14th 
July S. paid the purchase money therefor, and 
received from D. a memorandum of transfer and 
the certificate of title for the said land, which, 
however, S. did not lodge in the registry tiU the 
13th August, 1886. H. afterwards brought an 
action against D., and on the 2nd March, 1887, 
obtained a decree for specific performance of the 
agreement for the sale of the said land. On an 
application for the withdrawal of the caveat: 
Held, that the Beal Property Act recognises 
specific performance of a contract for the pur- 
chase of land under the Act. Held, also, that 
the caveat of H. being first on the register, pro- 
tected the prior good equitable title of H. against 
any e£Fort of S. to secure a paramount legal title 
by re^tration. In re Soanlan, 3 Q.L.J. 43. 
(Full Court.) 



[Tasmania, Act of 1886, ss. 135, 136.] — 
Specific performance— ^rror in grant-- Ven- 
dors seeking to enforce contract of sale —Costs of 
proceedings. — ^A vendor of land under the Re8& 
Property Act instituted proceedings to compel a 
purchaser to complete a contract of sale, but 
being unable to give a title, owing to an error^ in 
the certificate of title for adjoining lands, which 
erroneously included part of the land sold, and 
being unable to obtain from the Recorder of 
Titles a summons under s. 136 for the correction 
of that certificate of title, obtained no relief, and 
was ordered to pay the purchaser's costs of the 
proceedings. Sharpe v. Hadley (Badger No. 3), 
Tas. Dig. col. 107. (Full Court.) 

[S.A., Act op 1861.] — Specific perform- 
ance — Agreement for sale of land. — A., the 
registered proprietor of the fee-simple of a 
section of land, entered into an agreement for the 
sale of a portion of the same to B., upon certain 
terms as to payment specified in the said agree- 
ment. These terms were duly complied with, 
but in the meantime A. had died, devising and 
bequeathing all his real and personal estate 
in trust for his wife and children. In an 
action for specific performance by B. it was held 
that an instrument purporting to transfer or 
affect land under The Real Property Act, 1861. 
but not in the form prescribed by such Act and 
incapable of registration under it, conveys no 
estate or interest in the land at law or in Equity, 
and cannot be specifically enforced. It may con- 
fer a right to damages for its non-performance. 
SembUj that no executory contract for the sale of 
land under the above Act is valid. Lanoe v. 
Ruwoldt, 7 S.A.L.R. 1. (Full Court.) 

[N.Z., Act op 1870.]— Specific performance 
—Notice of breach of trust— Mistake of law — 
Irregularity. — Where trustees dealt with the trust 
property in a manner not authorised by the trust 
deed, and afterwards a certificate of title under 
The Land Transfer Act, 1870, was improperly 
issued in favour of one of the trustees under the 
erroneous impression that he was a sole trustee, 
but it appeared that the mistake was bond fide, 
and had not resulted in any loss to the trust 
estate : Held, that the holder of the certificate of 
title could make a valid contract of sale, which 
could be enforced against a purchaser. It is a 
gross irregularity for a certificate of title to be 
issued to trustees who have no power of sale. 

A reversionary interest in converted realty was 
vested in trustees upon certain trusts. No power 
was given to invest in land. On the reversionary 
interest falling into possession, the trustees, with 
the consent of the tenant for life, took land 
instead of money. The parties to the deed of 
settlement afterwards purported to revoke the 
settlement and declare new trusts, being 
erroneously advised that they had power to do so. 
One trustee retired, and the other brought the 
land under the provisions of the Act in his own 
name. Afterwards the plaintiff, who was husband 
of the tenant for life, was appointed a trustee, 
and the land was transferred to him alone by the 
other trustee, who supposed he had retired. The 
plaintiff next lodged a deed in the Land Registry 
Office, by which he declared that he held the 
land upon the trusts of the first settlement as 
modified by the second. The plaintiff contracted 
for the sale of the land to the defendant. The 
defendant received notice of all the above trans- 
I actions and refused to complete. Held, that the 
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VESTING OKDER— WRIT OP EXECUTION. 



defendant would not be guilty of fraud in com- 
pleting, and need not see to the application of the 
purchase-money, and consequenUy would obtain 
an indefeasible title. Geoboe v. A.M.P. Society, 
N.Z.L.R. 4 S.O. 165. (Full Court ) 

[Victoria, Act of 1866, s. 42.]— Specific 
performance — Contract of sale — Restrictive 
covenant — Encumbrance on certificate of title — 
Local Government Act (No. 506), ss. 165, 169.— 
The defendant, the owner of land under the Act, by 
deed agreed to sell to the plaintiffs a portion thereof 
for the erection thereon of Municipal buildings ; 
and it was further agreed that upon payment of 
half the purchase money and the erection of the 
buildings, the defendant would transfer the land 
without payment of the balance. The plaintiffs 
erected the buildings and paid half the purchase 
money ; but the defendant refused to execute an 
absolute transfer under the statute, as she would 
thereby lose the benefit of the plaintiff's agree- 
ment for continual user. Semble, that the agree- 
ment of the plaintiffs for continual user would 
bind their successors, and that such obligation 
might be made an encumbrance upon the certi- 
ficate of title. Held, that at aU events the 
defendant was bound to execute a transfer with 
such security as she could get. Mayor of 
Brunswick v. Dawson, 6 V.L.R. (Eq.) 2. 

[VicTORU, Act of 1866.]— Title, objection to 
Requisition on title. — A vendor sold land as being 
under The Transfer of Land Statute. The con- 
ditions of sale treated the land as being under 
the statute, but contained a clause enabling the 
vendor to cancel any sale if the purchaser should 
make or insist on " any objection to or requisi- 
tion on the title or otherwise which the vendor 
shall be unable or unwilling to remove or comply 
with." The land turned out not to be under the 
statute, and on the purchaser demanding produc- 
tion of the certificate of title, the vendor cancelled 
the sale. On bill by the purchaser for specific 
performance : Held, that as a more secure title 
was given by a certificate than under the general 
law, the demand for the production of the certi- 
ficate was not an objection to or requisition on 
the title so as to enable the vendor to rescind. 
That the whole system of the objections and 
requisitions was based upon the production of a 
certificate of title, and the words *' or otherwise" 
in the conditions did not include a demand for 
the certificate. Matthews v. James, 8 V.L.R. 
(Eq.) 188; 3 A.L.T. 146. (Full Court.) 

VESTING ORDEK. 

See Mortgage — Foreclosure, 
See Sales by Sheriff — (7^'.) Pro- 
cedure. 

See Trusts and Equities. 
See Vendor and Purchaser. 

Jurisdiction of Supreme Court — Juris- 
diction of Commissioner of Titles 
See Practice. 

[N.S.W.] — Vesting order — Constructive 
trustees — Executed contract — Trustee Act, 1852. — 
A contract for sale of certain lands under The 
Real Property Act was executed in 1873, but 
never registered. Some of the vendors had died 
since without leaving representatives in the 
colony. Upon a petition by the purohasei, the 
Court, being satisfied that tiie contract was exe- 



cuted, declared vendors trustees within the i 
Ing of the Act of their respective shares, and 
made a vesting order in favour of the purchaser. 
In re Vauohan, 14 N.S.W.L.R. (Eq.) 166. (Full 
Court.) 

[Q., Act of 1861, s. 33.]— Vesting order— 
Non-production of certificate of title. — When the 
vendee of land tiam the sheriff under the Real 
Property Act cannot produce the certificate of 
title, a vesting order will be refused. Chambers 
V. BoNAB, 1 S.C.R. (Q.) 160. (Full Court,) 

VOLUNTARY SETTLEMENT. 

See Certificate of Title — (B) 

Conclusive effect. 

Post-nuptial settlement — Effect of 
bankruptcy of settlor 
See Bankruptcy. 

VOLUNTARY TRANSFER. 
See Bankruptcy. 
See Transfer. 
Not protected by absence of notice of 
fraud 

See Fraud. 

Biggs v. McEllister, 14 S. A.L.B. 86. 

WAIVER 

Of lapse of caveat 

See Bringing Land under Act. 

WILL. 

See Transmission. 

Of marned woman 
See Transmission. 

Necessity for registration of will before 
hearing in action brought to enforce in- 
terest in land given by will 
See Transmission. 

Little v, Dardier, 12 N.S.W.L.R. 

(Eq.) 319. 

WITHDRAWAL 

Of application to bring land under Act 
See Bringing Land under Act — 
f E J M iscellaneous cases , 

Ireland v. Payne, 28th November, 

1882, Tas. Dig., Col. 103. 

WITNESS TO INSTRUMENT 

See Instruments and Documents of 
Title — (B) Attestation and execu- 
tion. 

WORDS. 

Interpretation of 
See Interpretation. 

WRIT OF EXECUTION. 

Entered on title — Removal of 
See Caveat against Dealings. 
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ADDENDA. 



[N.Z., Act op 1870, ss. 25 et seqJ] — Bringing 
land under Act -Married woman — Separate 
estate — Restraint on anticipation — Miller mort- 
gaged his land to a building society, and subse- 
quently conveyed it to trustees in trust for him- 
self for life till bankruptcy or alienation, and 
afterwards in trust for his wife for her separate 
use without power of anticipation. The trustees 
joined with Miller and his wife in a mortgage to 
a bank. The building society released to the 
bank, and the bank conveyed to the present 
applicant. The Registrar refused to bring the 
land under the Act. He was ordered by the 
Court to proceed with the application on the fol 
lowing grounds: — (1) The proviso for defeas- 
ance on alienation was bad ; (2) the effect of the 
settlement therefore was to give the settlor an 
estate for life with remainder to his wife ; (3) 
that as the wife took no interest during her hus- 
band's life, the settlement for the separate use 
could not extend to the present but to a possible 
future coverture ; (4) consequently, the wife could, 
with her husband's concurrence, dispose of her 
reversionary interest, the restraint on antici- 
pation being annexed to the separate estate only. 
In re Mabgbib, 2 N.Z.J.R. (N.S.) S.C. 163. 

[N.Z.,AcT OP 1870, ss. 25, 115.]— Bringing 
land under Act — Person heneficiaUy interested 
— Adverse possession — Lyttleton and Ghristchurch 
Railway Act, 1860, »», 2, 3 — Land Clauses Con- 
solidation Act, 1845, ss, 84, 123.— A. applied to 
the District Land Registrar to bring certain land 
under the Act. The application described part 



of the land as being in the wrongful possession 
of the Lyttleton and Ghristchurch Railway, and 
it appeared that the Superintendent of the Pro- 
vince of Canterbury had been in undisputed pos- 
session of such part since the railway was made, 
but that no compensation had been paid, nor any 
steps taken to assess compensation, except the 
service of a notice to treat, in January, 1868, by 
the then Superintendent. The Registrar refused to 
proceed with the application unless with the con- 
sent of the Superintendent, as being a *' person 
beneficially interested" in the land within the 
meaning of s. 25 of the Act of 1870. On sum- 
mons by the applicant under s. 115, requiring 
the Registrar to substantiate and uphold the 
grounds of his refusal: Held, that the course 
adopted by the Registrar was justified, notwith- 
standing the fact that no compensation had been 
paid nor any notice to treat served within three 
years of the passing of the Special Act; ss. 84 
and 123 of The Lands Clauses Consolidated Act, 
1845, being inconsistent with ss. 2 and 3 of the 
Special Act, and therefore not to be read as in- 
consistent therewith. In re Howes, 1 N.Z.J.R. 
113. 

[ViCTOEiA. Act op 1866, s. 117.]— Caveat— 
Order extending— Jurisdiction, — An order extend- 
ing the operation of a caveat, headed ** In the 
Matter of The Transfer of Land Statute,'* shows 
statutory jurisdiction on its face, and it is not 
necessary that it should show that an under- 
taking or indemnity has been dispensed with. In 
re Caveat of Feabnlet, 2 A.L.T. 32. 
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ABBREVIATIONS IN COMPAEATIVE TABLES. 



C. ''Contrast'* 
cf. "Compare." 



[N.B. — Wherever in the tables neither C. nor cf. is used, it may be 
inferred that the sections compared are almost or quite identical.] 



CORRIGENDA. 



The first line of the First Comparative Table should read (from the Queensland section 

to the Western Australian): 
1 I 3 I 6 I 1 I .. I 3 

In last line on p. xxxvii., fw "1887" rtad "1877." 
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